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NATIONAL EMERGENCIES ACT 

TEUBSDAY, MABCH 6, 187S 

HOUSE OF REPRESEKTATIVES, 
SUBCOMMnTEE ON ADMINISTRATIVE LAW 

AND Go\'ERNMENTAL RELATIONS, 
OF THE COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 2:15 p.m., in room 2141, 

Raybum House Office Building, Hon. Walter Flowers [chairman of 
the subcommittee] presiding. 

Present: Representatives Flowers, Mazzoli, Pattison, Moorhead, 
and Fish. 

Also present: William P. Shattuck, counsel; Alan F. Coffey, Jr., 
associate counsel. 

Mr. FLOWERS. We will call the meeting of the Subcommittee on 
Administrative Law and Governmental Relations to order; and I 
have the great pleasure of presenting our first witness on this most 
important matter of termination of national emergencies, our most 
distinguished colleague and perhaps best known legislator in the en- 
tire world, our chairman and my great friend, Peter Rodino. 

We will have later on today the distinguished Senator from Idaho, 
Mr. Church, and a former colleague of this committee, the distin- 
guished Senator from Maryland, mx. Mathias. 

So, without further ado I would like to turn the floor over to our 
chairman. I know that he is the sponsor of the bill on the House side 
which I joined him in introducing. Mr. Chairman, we will be delighted 
to hear from you at this time. 

TESTIMOirr OF HON. PETER W. RODINO, JR., A REPRESENTATIVE 
IN CONGRESS PROM THE STATE OP NEW JERSEY 

Mr. RoDiNO. Mr. Chairman, thank you very much for providing me 
with this opportunity to speak on l)ehalf of H.R. 3884 on national 
emergencies. 

Mr. Chairman^ I first would like to state that I have a prepared 
statement, a detailed statement which details the various provisions of 
the bill, which I would like to have included in the record in its 
entirety. 

Mr. FLOWERS. Without objection, it will certainly be included in full. 
Mr. RoDiNO. Thank you, Mr. Chairman. [See p. 17.] 
Mr. Chairman, I am accompanied by Mr. Earl Dudley, the general 

counsel of our committee, and I thought that this would be a fine 
moment for him to be able to initially make his appearance before your 
subcommittee. 

(1) 



Mr. FLOWERS. We appreciate you bringing him up here. Of course I 
have had the opportunity of meeting Mr. Dudley in your oflBce several 
days ago, and we are delighted to have him aboard as general counsel, 
and look forward to a lot of good work out of him. 1 know we are 
going to see that in all the activities in the Judiciary Committee. If 
you have a word to say, it would be appropriate. 

Mr. KoDiNO. Mr. Dudley ? 
Mr. DUDLEY. Thank you for welcoming lae, Mr. Chairman. I too look 

forward to a long and profitable relationship; and I'm glad to be here. 
Mr. FLOWERS. Thank you. 
Mr. RoDiNo. Mr. Chairman, I am pleased that the Subcommittee on 

Administrative Law and Governmental Relations has initiated these 
hearings on national emergencies. It is important that governmental 
functioning and procedures in emergency situations be understood and 
subject to congressional oversight. 

And there is a further pressing need for a statutory resolution and 
definition concerning the exercise of the powers and authorities in con- 
nection with national emergencies. A basic assumption in any such 
legislative consideration is that our Government should function in 
accordance with regular and normal provisions of law, rather than spe- 
cial exceptions and procedures which were intended to be in effect for 
limited periods to meet specific emergency conditions. 

We are faced with the situation in which the national emergency 
declared in December of 1950 by President Truman in connection with 
the Korean conflict remains in effect; and that even earlier national 
emergency declared by President Roosevelt in March of 1933 to meet 
the pressing problems of the depression has not been terminated. Two 
other emergencies are still in effect. There was a national emergency 
proclaimed by President Nixon on March 23,1970, because of a postal 
strike, and again on August 15, 1971, a national emergency was de- 
clared to deal with the balance of payments and other international 
problems. 

The time has come for an end of conducting governmental activity 
under authority of laws which derive force from emergencies declared 
years in the past to meet problems and situations which have long 
since disappeared, or are now drastically changed. The history of con- 
tinued and almost routine utilization of such emergency authorities 
for years after the original crisis has passed serves only to emphasize 
the tact that there is an urgent need to provide adequate laws to meet 
our present day needs. 

In the last Congress I introduced H.R. 16668 on the subject of na- 
tional emergencies, and on October 7, 1974, a similar bill, S. 3957, 
passed the Senate and was referred to this committee while it was not 
possible to complete consideration of those measures in the last Con- 
gress—we were occupied with another pressing problem—the commit- 
tee did receive departmental reports late in the year which indicated 
general support for the bill as passed by the Senate. The reports con- 
tained additional material and background information which may be 
considered by the subcommittee in connection with the bill. 

The bill before us, H.R. 3884, which I have introduced in this ses- 
sion, contains provisions which have been worked out in cooperation 
with the Senate and I understand that an identical bill will be intro- 
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duced in that body. H.R. 3884, with two changes, is identical to the 
bill passed by the Senate last fall. The bill embodies a technical change 
suggested by the Office of Management and Budget in its report on 
the earlier bill. The language concerning the termination of the powers 
and authorities relating to existing emergencies in section 101 of title 
1 of the bill has been modified so that the bill would, as of 1 year from 
the date of enactment, terminate the powers and authorities imder 
emergencies in effect on the date of enactment rather than the emer- 
gencies in effect 1 year from date of enactment as in the earlier version. 

[A copy of H.R, 3884 follows:] 



1.S..0.   H. R. 3884 

IN THE HOUSE OF REPRESENTATIVES 

FBBiaAitv 27,1975 

Mr. Romxo (for himself, Mi'. FLOWKIIS, Mr. D.KNIELSON, Miss JOBDAX% Mr. 
MAZZOLI, Mr. I'.xrnso.v of New Vorlt, Riid Mr. Fisii) introduced the fol- 
lowing bill; which was referred to the Committee on the Judiciary 

A BILL 
To terminate certain authorities with respect to national 'emer- 

gencies still in effect, and to provide for orderly implemen- 

tation and termination of future national emergencies. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "National Emergencies 

4 Act". 

5 TITLE I-TERMINATING EXISTING DECLARED 

6 EMERGENCIES 

7 SBC. 101.  (a)  All powers and authorities possessed by 

8 the President, any other officer or employee of the Federal 

9 Government, or any executive agency, as defined in section 

10    105 of title 5, United States Code, as a result of the exist* 

I 
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1 ence of any declaration of national emergency in effect on 

2 the date of enactment of this Act are terminated one year 

3 from the date of such enactment. Such termination shall not 

4 affect— 

5 (1)   any action taken or proceeding pending not 

6 finally concluded or determined on such date; 

7 (2)   any action or proceeding based on any act 

8 committed prior to such date; or 

9 - (3) any rights or duties tliat matured or penalties 

10 '      that were incurred prior to such date. 

11 (b)   For the purpose of this section, the words "any 

12 national emergency in effect" means a general declaration of 

13 enfergency made by the President pursuant to a statute au- 

14 thorizing him to declare a national emergency. 

15 TITLE II-DECLARATIONS OF FUTURE 

16 NATIONAL EMERGENCIES 

17 SEC. 201.  (a)  In the event the President finds that a 

18 proclamation of a national emergency is essential to the 

19 preservation, protection and defense of the Constitution or 

20 to the common defense, safety, or well-being of the territory 

21 or people of the United States, the President is authorized 

22 to proclaim the existence of a national emergency. Such 

23 proclamation shall immediately be transmitted to the Con- 

24 gress and published in the Federal Register. 

25 (b)   Any provisions of law confering powers and au- 
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1 thorities to be exercised during a national emergency sball 

2 be effective and remain in effect (1)  only when the Presi- 

3 dent  (in accordance with subsection  (a)  of this section), 

4 specifically declares a national emergency, and (2) only in 

5 accordance with this Act. No law enacted after the date of 

6 enactment of this Act shall supersede this title unless it does 

7 so in specific terms, referring to this title, and declaring that 

8 the new law supersedes the provisions of this title. 

9 SEC. 202. (a) Any national emergency declared by the 

10 President in accordance with this title shall terminate if— 

11 (1) Congress tciini nates the emergency by concur- 

12 rent resolution; or 

13 (2)  the President issues a proclamation terminating 

14 the emergency. 

15 At the end of each year following the declaration of an 

16 emergency which is still in effect, the President shall publish 

17 in the Federal Register and transmit to the Congress a notice 

18 stating that the emergency is still in effect Any national 

IP emergency declared by the President shall be terminated on 

20 the date specified in any concurrent resolution referred to in 

21 clause (1) of this subsection, and any powers or authorities 

22 exercised by reason of said emergency shall cease to be 

23 exercised after such specified date, except that such termina- 

24 tion shall not affect— 
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X (A)  any action taken or proceeding pending not 

2 finally concluded or determined on such date; 

3 (B) any action or proceeding based on any act com- 

i mitted prior to such date; or 

5 (C) any rights or duties tliat matured or penalties 

6 that were incurred prior to such date. 

7 (b)  Not later than six months after a national emer- 

8 gency is declared, and not later than the end of each six- 

9 month period thereafter that such emergency continues, each 

10 House of Congress shall meet to consider a vote on a con- 

11 current resolution to determine whether that emergency shall 

12 be terminated. 

13 (^) (1) -A^ concurrent resolution to terminate a national 

14 emergency declared by the President shall be referred to 

15 the appropriate committee of the House of Representatives 

16 or the Senate, as the case may be. One such concurrent reso- 

17 lution shall be reported out by such committee together with 

18 its recommendations  witliin fifteen  calendar days,  unless 

19 such House shall otherwise determine by the yeas and nays. 

20 (2) Any concurrent resolution so reported shall become 

21 the pending business of the House in question (in the case 

22 of the Senate the tune for debate shall be equally divided be- 

23 tween the proponents and the opponents) and shall be voted 

24 on within three calendar days thereafter, unless such House 

25 shall otherwise determine by yeas and nays. 
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9 

j (3) Such a concurrent resolution passed by one House 

2 shall be referred to the appropriate committee of the other 

3 House and shall be reported out by such committee together 

4 with its recommendations within fifteen calendar days and 

5 shall thereupon become the pending business of such House 

6 and shall be voted upon within three calendar days, unless 

7 such House shall otherwise determine by yeas and nays. 

8 (4) In the case of any disagreement between the two 

9 Houses of Congress with respect to a concurrent resolution 

10 passed by both Houses, conferees shall be promptiy ap- 

11 pointed and the committee of conference shall make and file 

12 a report with respect to such concurrent resolution within 

13 six calendar days after the legislation is referred to the com- 

14 mittee of conference. Notwithstanding any rule in either 

15 House concerning the prmting of conference reports in the 

16 Record or concerning any delay in the consideration of such 

17 reports, such report shall be acted on by both Houses not 

18 later than six calendar days after the conference report is 

IP filed. In the event the conferees are unable to agree within 

20 forty-eight hours, they shall report back to their respective 

21 Houses in disagreement. 

22 (5) Paragraphs (l)-(4) of this subsection, subsection 

23 (b) of this section, and section 602 (b) of this Act are en- 

24 acted by Congress— 
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1 (A) as an exercise of the rulemaking power of the 

2 Senate and the House of Representatives, respectively, 

3 and as such they are deemed a part of the rules of each 

4 House, respectively, but applicable only with respect to 

5 the procedure to be followed in the House in the case of 

6 resolutions described by this subsection; and they super- 

7 sede other rules only to the extent that they are incon- 

8 sistent therewith; and 

9 (B) with full recognition of the consftitutional right 

10 of either House to change the rules (so far as relating to 

11 the procedure of Uiat House) at any time, in the same 

12 manner, and to the same extent as in the case of any 

13 other rule of that House. 

14 TTTLB ni—DECLABATIONS OF WAR BY 

15 CONGRESS 

16 SEC. 301. Whenever Congress declares war, any provi- 

17 sions of law conferring powers and authorities to be exercised 

18 during time of war shall be effective from the date of such 

19 declaration. 

20 TITLE IV—EXERCISE OF EMERGENCY POWERS 

21 AND AUTHORITIES 

22 SEC. 401. When the President declares a national emer- 

23 gency no powers or authorities made available by statute for 

24 use in the event of an emergency shall be exercised unless 

25 and iiotil the President specifies the provisions of law under 
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1 which he proposes that he, or other oflRccrs will act. Such 

2 specification may be made either in the declaration of a 

3 national emergency, or by one or more contemporaneous or 

4 subsequent   Executive   orders   published   in   the   Federal 

5 Register and transmitted to the Congress. 

6 TITLE   V—ACCOUNTABILITY   AND   REPORTING 

7 REQUIREMENTS OF THE PRESIDENT 

8 SEC. 501. (a) When the President declares a national 

9 emergency, or Congress declares war, the President shall 

10 be responsible for maintaining a file and index of all sig- 

11 nificant orders of the President, including Executive orders 

12 and proclamations, and each such Executive agency shall 

13 maintain a file and index of all rules and regulations, issued 

14 during such emergency or war issued pursuant  to such 

15 declarations. 

16 (b)   All such significant orders of the President, in- 

17 eluding Executive orders, and such rules and regulations 

18 shall be transmitted to the C^)ngress promptly under means 

19 to assure confidentiality where appropriate. 

30 (c) When the President declares a national emergency 

21 or Congress declares war, the President shall transmit to 

22 Congress, within thirty days after the end of each three- 

23 month period aft^r such declaration, a report on the total 

24 expenditures incurred by the United  States  Government 

25 during such three-month period which are directly attribu- 
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1 table to the exercise of powers and authorities conferred by 

2 such declaration. Not later than thirty days after the termi- 

3 nation of each such emergency or war, the President shall 

4 transmit a final report on all such expenditures. 

5 TITLE   VI—REPEAL   AND   CONTINUATION   OF 

6 CERTAIN EMERGENCY POWER AND OTHER 

7 STATUTES 

8 SEC. 601. (a) Section 349 (a) of the Immigration and 

9 Nationality Act  (8 U.S.C. 1481(a))  is amended— 

10 (1) at the end of paragraph  (9), by striking out 

11 "; or" and inserting in lieu thereof a period; and 

12 (2) by striking out paragraph (10). 

13 (b) Section 2667 (b)  of title 10 of the United States 

14 Code is amended— 

15 (1) '^y inserting "and" at the end of paragraph 

16 (3); 

17 (2) by striking out paragraph  (4) ; and 

18 (3) by redesignatiug paragraph (5) as (4), 

19 (c) The joint resolution entitled "Joint resolution to 

20 authorize the temporary continuation of regulation of con- 

2i sumer credit", approved August 8, 1947 (12 U.S.C. 249), 

22 is repealed. 

23 (d)  Section 5 (m) of the Tennessee Valley Authority 

24 Act of 1933 (16 U.S.C. 831d (m)) is repealed. 
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1 (e)  Section 1383 of title 18, United States Code, is 

2 repealed. 

S (f)  Section 6 of the Act entitled "An Act to amend 

4 the Public Health Service Act in regard to certain matters 

5 of personnel and administration, and for other purposes", 

6 approved February 28, 1948, is amended by striking out 

7 subsections   (b),   (c),   (d),   (e),  and   (f)    (42  U.S.C. 

8 211b). 

9 (g)  Section 9 of the Merchant Ship Sales Act of 1946 

10 (50r.S.C.App. 1742) is repealed. 

11 (h)  This section shall not affect— 

12 (1)  an)' action taken or proceeding pending not 

13 finally concluded or determined at the time of repeal; 

14 (2)  any action or proceeding based on any act 

15 committed prior to repeal; or 

16 (3)  any rights or duties that matured or penalties 

17 that were incurred prior to repeal. 

18 SEC. 602. (a) The provisions of this Act shall not apply 

19 to the following provisions of law, the powers and authori- 

20 ties conferred thereby, and actions taken, thereunder: 

21 (1)  Section 5 (b) of the Act of October 6, 1917, as 

22 amended (12 U.S.C. 95(a) ; 50 U.S.C. App. 5(b)) 

23 (2)  Section 673 of title 10, United States Code 

24 (3)  Act of April 28, 1942   (40 U.S.C. 278b) 

25 (4)  Act of June  30.  1949   (41  U.S.C.  252) 
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1 (5)   Section  3477   of  the  Bevised  Statutes,  as 

2 amended  (31 U.S.C. 203) ; 

3 (6)   Section  3737   of  the  Revised  Statutes,   as 

4 amended  (41 U.S.C. 15). 

5 (b)  Each committee of the House of Representatives 

6 and the Senate having jurisdiction with respect to any pro- 

7 vision of law referred to in subsection (a)   (l)-(6) of this 

8 section shall make a complete study and investigation con- 

9 ceming that provision of law and make a report, including 

10 any recommendations and proposed revisions it may have, 

11 to its respective House of Congress within two hundred and 

12 seventy days after the date of enactment of this Act. 

32-218 O - 75 - 2 
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Mr. RoDiNO. The report the committee received from the Depart- 
ment of Defense recognized that world conditions and national condi- 
tions have changed since the state of national emergency was declared 
in 1950. That Department stated that it recognized the desirability of 
terminating existmg states of emergency and further stated that it had 
no objection to their termination. The Department of Defense referred 
to the fact that some of the emergency authorities had over the years 
come to be relied upon in the day-to-day operations of the Department 
and that these continuing needs would have to be met. The subcom- 
mittee will have the opportunity of considering this aspect of the effect 
of the present bill in its future deliberations. 

The report which was received from the Department of the Treasury 
on November 12, 1974, should be helpful to the subcommittee in its 
consideration of the potential impact of the bill upon the authority 
for the regulations applicable during periods of financial crisis to 
banks which are members of the Federal Reserve System and the limi- 
tations and restrictions on the activities of such banks during those 
periods. That report also states the position of that department con- 
cerning the authority providing for regTilation during emergencies of 
banking transactions, gold and silver activities, transactions in foreign 
exchange, and the exercise of rights in property subject to American 
jurisdiction in which foreign nationals have an interest. 

Some of these matters are of current significance, and therefore the 
situation merits careful evaluation and study. The Treasurj' Depart- 
ment has also referred to certain provisions of law concerning current 
practices in the warehousing of merchandise in bonded warehouses. 
The subcommittee may desire additional information on this subject. 

I might say, Mr. Chairman, that the facts and the needs I have out- 
lined demonstrate the need for legislative action. As is the case with 
most important matters, the resolution of the various questions in- 
volved in such basic and significant legislation is not a simple matter. 
However, I must say I am impressed with the cooperation and un- 
derstanding we have experienced in working with the Senate—they 
have been working on this matter for some time—and in our contacts 
with the executive departments in connection with this subject, and I 
am pleased that there is general agreement that the time has come for 
positive and constructive legislative action on this bill. 

And I do commend your committee. Mr. Chairman, for taking the 
initiative to begin these hearings on this matter which I think is long 
overdue for correction. 

Mr. FLOWERS. Thank you, Mr. Chairman; and T would certainly 
concur in your statement about the amount of working cooperation 
that we have experienced already in connection with the Senate. In 
addition every indication is that the executive branch as well recog- 
nizes that the time has come for legislation on this subject. 

I thank you, Mr. Chairman, for this statement, which will give us a 
good working position in connection with the legislation. I would ask 
Mr. Moorhead, the ranking minority member, if he has any questions 
of the chairman. 

Mr. MOORHEAD. Mr. Chairman, you are to be commended for intro- 
ducing this bill, which surely will go a long way toward solving some 
of the problems which we have in the country. I don't think people 
want administrative fiats, rather than laws, that come into effect and 
stay in effect as many years as these, just because there has been a 
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declaration of emergency. Obviously we need to change the basic law 
upon which those decrees were issued. 

There was one thing, as I was reading it, that I have some questions 
about, though, and that was the procedure that is to be followed when 
the current resolution has passed one of the two Houses. As I see it, 
it is referred to a committee of the other House, and must be referred 
out of that committee to the floor within 15 calendar days; it doesn't 
give the committee any real opportunity to decide whether they want 
to refer it out, or don't want to refer it out; they are mandated to refer 
it out. I assume with a pass, or don't pass, recommendation it would 
have to go to the floor; is that correct ? 

Mr. RoDiNO. That's correct. 
Now, I might interject that the time element, of course, is something 

that I think is a matter that obviously could be considered by the com- 
mittee. I recognize that these are matters that require some kind of 
attention, and whether a given provision is, or is not, desirable, I think 
is a matter the subcommittee would have to consider. 

As is pointed out in that portion of my statement which I didn't 
read—these provisions parallel those which have been set forth in 
section 7, Public Law i)'d-xi8, the War Powers Act, which we passed 
in 1973. I dont think we have to be bound by that, but we paralleled 
it on that basis. 

Mr. MooRHEAD. I was wondering about the requirement that the 
House has to vote on the matter witliin 3 calendar days. I see a situa- 
tion where something as important as this might be, that 15 days in the 
committee and 3 calendar days on the floor might not be adequate time 
for a House to make a determination, even though the other House 
has already acted. 

I'm not taking a position on it, but I just really wondered what the 
rationale was on that short period of time. 

Mr. RoDixo. Well, I suppose the rationale or purpose is really to 
expedite, the work. As you will note in the bill, Mr. Moorhead, that 
the language, in providing that the matter would be voted on within 
3 calendar days, provides that this would apply unless such House 
shall otherwise determine by "ayes" or "nays''; so, therefore there is 
a saving feature—a feature providing flexibility. 

But again, as I stated, I think that since this subject was not con- 
sidered by the House, and possibly not in this context when it was 
in the Senate—and I have had considerable discussion with the Sena- 
tors who have been the authors of the legislation—I think it is the 
kind of a problem that this committee should really studiously reflect 
upon. 

It was .for that reason that I thought we should not just act in 
haste on what the Senate sent over to us late in the last session, but 
that this House, and especially this committee, acting with responsi- 
bility and yet with dispatch, should take it under advisement. 

Mr. MooRniL\D. I understand there are something like 400 pieces of 
laws triggered into effect by declarations of emergencies. 

Mr. RoDiNO. That is correct, and it's a hodgepodge of matters that 
wore perhaps never coordinated, and just built up, I guess. 

Mr. MOORHEAD. Has there bfeen any kind of study to determine just 
exactly how dependent the Gojl'ernment is on all these things that have 
been triggered into effect during the years? Whether it is going to 

/ 
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be necessary to get some kind of alternative legislation in some of the 
areas to take care of this business ? 

Mr. RoDiNO. Well, as I pointed out, from time to time it came to 
be that some of the departments which were affected by some of this 
legislation came to rely on some of this legislation. Whether or not— 
again—some of it meets present day needs, and whether or not they 
would be continued is a question, again. 

That's why this committee. I believe, has the responsibility of mak- 
ing this determination whether or not some should not, since they have 
no further usefulness—they have served their purpose—whether they 
should be immediately eliminated; and then others would under the 
provisions of the bill be considered either workable, and be continued. 

Mr. MooRHEAD. I heard some of the promotion systems in the Armed 
Forces were triggered by it. 

Mr. RoDiNO. This is a matter that is being worked on, I understand, 
in the Armed Services Committee. 

I notice that the two distinguished Senators have come in. 
Mr. MooRHEAD. Thank you very much. 
Mr. FLOWERS. NOW I would like to ask the distinguished gentleman 

from Kentucky if he has any questions of the chairman. 
Mr. MAZZOLI. Thank you, Mr. Chairman, I would like to join with 

my colleague in welcoming the chairman. 
I have no direct questions. I was at the earlier discussions that we 

had in the office with you and the chairman, and we went over some 
of the areas that will be studied later, and the one the chairman talked 
about the type of action to be taken in the House, and the time limit, 
and specification of those seven provisions of law that would be con- 
tinued because of their apparent emergency, or need. 

I think there is further draftsmanship that has to be done, but 
certainly the outline is here, and that is really what we need to work 
with. 

So, T would state just for the record that I am delighted to see us 
take this move in connection with emergency powers, in connection 
with the budget review, and in connection with several bills on foreign 
policy where the Congress is now sort of mandating it, if you will, the 
quality that always existed, but sort of has lain fallow for some time. 

Thank you, Mr. Chairman, and I look forward to working with you 
on this. 

Mr. RoDixo. Thank you, and I would like to state, Mr. Mazzoli, I 
introduced this because I believe that we need a vehicle. I know the 
judgment of this committee will be such that it will do that which it 
believes is in the best interest of expediting the kind of legislation that 
will be correct, rather than a piece that is accepted because it was 
presented. 

Mr. FLOWERS. The gentleman from Kentucky is also cosponsor with 
the chairman of the bill. I now ask the distinguished gentleman from 
New York if he has any questions. 

Mr. FISH. Thank you very much, Mr. Chairman. And I join in wel- 
coming the chairman of the full committee, and I wish to compliment 
him in his initiative on a very necessary piece of legislation. I am very 
pleased to hear of the cooperation that you received from both the 
otiier body, and the executive branch in working toward a legislative 
vehicle here. Thank you, sir. 
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Mr. FLOWERS. Thank you, Mr. Fish. Now, our other distinguished 
gentleman from New York, Mr. Pattison. 

Mr. PATTISOX. I tliink it is an excellent bill. 
Mr. FiAJWERS. Mr. Chairman, you have answered all the questions in 

advance, apparently, and we will hear from you if you have anything 
further to say; or we will move on to the next witness. 

Mr. RoDiNo. Thank you very much, Mr. Chairman. I note the pres- 
ence of the two distinjruished Senators who worked very diligently on 
this matter. Senator Church and Senator Mathias. I, as chairman of 
the committee, would like to welcome them here, and say that they 
have always been a great contributing force to that legislative body 
in the Congress. 

Mr. F'LOWERS. One of them pulled time on this committee, didn't he ? 
Mr. RoDiNo. That's correct. 
[The prepared statement of Hon. Peter W. Rodino, Jr., follows:] 

STATEMENT OF HON. PETER W. ROUINO, JR., A REPRESENTATIVE IN CONGRESS FIIOM 
THE STATE OF NEW JERSEY 

Mr. Chairman, I am pleased that the Subcommittee on .\dminl.strative Law 
and Governmental Relations has initiated these liearings on National Emergen- 
cies. It is Important that governmental functioning and procedures in emergency 
.situations be understood and subject to Congressional oversight. Further, there 
is a pressing need for a statutory resolution and definition concerning the exer- 
cise of the powers and authorities in connection with national emergencies. A 
basic a.s.sumption in any sucli legislative consideration is that our Government 
should function in accordance witli regular and normal provisions of law rather 
than special exceptions and prrx-edures which were intended to be in effect for 
limited periods to meet si>ecific emergency conditions. We are faced with the 
situation in which the national emergency declared in December of 1950 by 
President Truman in connection with the Korean conflict remains in effect. 
The even earlier national emergency declared by President Roosevelt in March 
of 1933 to meet the pressing problems of the depression has not lieen terminated. 
Two other emergencies are still in effect. Tliere was a national emergency pro- 
claimed by Pre.sident Nixon on March 23, 1970 becau.se of a Post Office strike, 
and again on August I'l, 1971, a national emergency was declared to deal with 
balance of payments and other international problems. The time has come for 
an end of conducting governmental activity under authority of laws which 
derive force from emergencies declare*! years in the past to meet problems and 
situations wliich have long since di.sappeared or are now drastically changed. The 
hi-story of continued and almost routine utilization of such emergency atifhoritles 
for years after the original crisis lias passed serves only to emphasize the fact 
that there Is an urgent need to provide adequate laws to meet our present day 
needs. 

In the last Congress I introduced the bill H.R. 166G8 on the subject of National 
Emergencies, and on October 7, 1974, a similar bill, S. 3957, passed the Senate 
and was referred to this Committee. Wliile it was not possible to complete con- 
sideration of those measures in the last Congress, the committee did receive 
departmental reports late in the year which indicated general support for the 
bill as pa.ssed by the Senate. The reports contained additional material and back- 
ground information which may be considered by the subcommittee in connection 
with the current bill. The bill H.R. 3884. which I have introduced in this session, 
contains provisions which have been worked out In cooperation with the Senate 
and I understand that an identical bill will be introduced in that body. H.R. 3884, 
with two changes, is Identical to the bill i)a8.sed by the Senate last fall. The bill 
embodies a technical change siiggested by the Office of Management and Budget 
In its report on the earlier bill. The language concerning the termination of the 
powers and authorities relating to existing emergencies in section 101 of title I 
of the bill has been modified so that the termination would affect those powers 
and authorities under emergencies in effect on the date of enactment rather than 
one year from date of enactment as in the earlier version. 

The reiJort the Committee received from the Department of Defense recog- 
nized that world conditions and national conditions have changed since the state 
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of national emergency was declared In 1950. That department stated that it 
recognized the desirability of terminating existing states of emergency and 
further stated that it had no objection to their termination. The Department of 
Defense referred to the fact that some of these emergency authorities had over 
the years come to be relied upon in the day to day operations of the Department 
and that these continuing needs would have to be met. The sulxrommlttee will 
have the opportunity of considering this aspect of the effect of the present bill 
in its future deliberations. 

The report received from the Department of the Treasury on November 12, 
1974, should he helpful to the subcommittee in its consideration of the potential 
Impact of the bill upon the authority for the regulations applicable during pe- 
riods of financial crisis to banl<s which are members of the Federal Reserve 
System and the limitations and restrictions on the activities of such banks 
during those periods. That report also states the position of that department 
concerning the authority providing for regulation during emergencies of bank- 
ing transactions, gold and silver activities, transactions in foreign exchange, and 
the exerei.se of rights in property subject to American jurisdiction in which for- 
eign nationals have an interest. Some of these matters are of current significance, 
and therefore the situation merits careful evaluation and study. The Treasury 
Department has also referred to certain provisions of law concerning current 
practices in the warehousing of merchandise in bonded warehouses. The sub- 
committee may desire additional information on this subject. 

I would now like to outline the provisions of the bill H.R. 3884. Upon enact- 
ment, the bill would be known as the "National Emergencies Act". Title I of the 
bill provides for the termination after one year of all powers and authorities 
possessed by the President or other officer or employee of the Federal Govern- 
ment, based upon any declaration of national emergency in effect on the date of 
enactment. The one year delay is included to provide for a termination from 
dependence upon emergency authority to utilization of procedures under perma- 
nent law and under new enactments drafted to meet the present day needs and 
requirements. In my opinion to do otherwise would have a serious disruptive effect 
in certain governmental activity. Sub.section (b) of section 1 contains a definition 
of the term "any national emergency in effect" as it relates to the section. 

Title II of the bill concerns the declaration of future national emergencies. I 
feel that in the future our laws should define and clarify the nature or effect of 
national emergencies. The provisions of this title of the bill are included to in- 
sure that the Congress will exercise continuing oversight in connection with any 
future emergencies. Section 201 concerns tlie presidential proclamations of a 
national emergency and authorizes such proclamations upon a finding that It is 
essential to the preservation, protection and defense of the Constitution or to 
the common defense, safety or well-being of the territory or people of the United 
States. The proclamation would be immediately transmitted to the Congress and 
published in the Fe<leral Register. Subsection (1)) limits the effectiveness of pro- 
visions of law to be exercised during a national emergency to periods when a 
President's declaration of national emergency is in effect and then only in accord- 
ance with the balance of the provisions of the bill. This latter provision has 
jiarticular reference to the provision of .section 401 which requires that the Presi- 
dent specify the provisions of law he will utilize or under which other officers 
of the Government will act. Sul).section (li) also contains a provision stating 
that no sub.sequent enactment will supersede tlie title unless it does so in specific 
terms declaring that the new law supersedes the provisions of the title. 

Section 202(a) provides for the termination of national emergencies declared 
by the President in accordance with Title II of the bill. They would be terminated 
by concurrent resolution of the Congress or by a proclamation by the President, 
liie section contains an additional requirement that at the end of each year 
following the declaration of an emergency which Is still in effect, the President 
shall publi.sh in tlie Federal Register and transmit to the Congre.ss a notice stat- 
ing that the emergency is still in effect. 

Subsections (b) and (c) of Section 202 detail the priority procedures which 
will govern the consideration in tlie Congress of a concurrent resolution which 
would terminate a national emergency. The.se provisions jiarallel tho.se set forth 
in section 7 of Pulilic IJJW 93-148. the War Powers Act of November 7, 1973. Sub- 
section (b) provides that not Inter than six months after a national emergency 
is declared, and then after each following six-month period during the con- 
tinuance of an emergency, each House of Congre.ss shall meet to consider a vote 
on a concurrent resolution to determine whether that emergency shall be terml- 
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nated. It Is further provided that In either House a concurrent resolution to ter- 
minate a national emergency declared by the President shall be referred to the 
appropriate committee and a resolution Is to be reported out by such committee 
together with its recommendations within fifteen calendar days, unless such 
House shall otherwise determine by the yeas and nays. ITpon being reported, the 
concurrent resolution shall become the pending business of the House In question 
and shall be voted on within three calendar days, unless such House shall 
otherwise determine by yeas and nays. Upon passage by one House, the concur- 
rent resolution is to be referred to the appropriate committee of the other House 
and it similarly would be required to be reported out in fifteen calendar days. It 
would become the pending l)usiness of that House and be voted upon within three 
calendar days unless otherwise determined by that House by vote of the yeas 
and nays. 

In the event of disagreement between the two Houses on the concurrent resolu- 
tion passed by both, the bill would require that conferees be promptly appointed 
and their report filed within six days and the House would be required to act 
within six calendar days thereafter. Should the conferees disagree within forty- 
eight hours they are to report baclt to their respective Houses in disagreement. 
These provisions of subsection 202(c) are stated to be an exercise of the rule- 
making power of the House and Senate, and the constitutional power of either 
House to change its rules is specifically recognized in the bill. 

Section 301 specifies that powers and authorities under any law which become 
effective during a war are to be effective from the date of the declaration of 
war. 

Section 401 contaln.s the provision I have already referred to, that is, that pow- 
ers and authorities made available by statute lor use during national emergen- 
cies are effective after a declaration of national emergency only after the Presi- 
dent specifies the specific provisions of such laws which will be utilized. 

Section 501 details the accountability and reporting requirements applicable to 
the President in connection with national emergencies. AH .significant orders of 
the President shall be filed and an index maintained on that file. Further, each Ex- 
ecutive agency is to maintain a file and an index of all rules and regulations is- 
sued during an emergency or war. These orders, rules, and regulations are to be 
transmitted to the Congress. Sub.section (c) requires that the President transmit 
to the Congress within thirty days of the end of each three month period after 
declaration of a national emergency or declaration of war a report of the total 
expenditures of the Government attributable to the exerci.se of powers and au- 
thorities brought into force by the declaration. A final report of all such ex- 
penditures is required within thirty days of the termination of the war or the 
emergency. 

Title VI provides for the repeal of provisions of seven laws which have been 
found to be superseded or obsolescent, and (he continuation in efl'ect of certain 
other provisions that have been deemed to be important to Government op- 
eration. I have noted that the departmental reports have commented upon this 
aspect of the bill, and further testimony in connection with the contemplated 
hearings on the bill will clarify the circumstances which prompted the inclusion 
of these provisions. 

The facts and the needs I have outlined demonstrate the need for legislative 
action. As is the case with most important matters, the resolution of the various 
questions involved in such basic and significant legislation is not a simple matter. 
However, I am impressed with the cooperation and understanding we have experi- 
enced in working with the Senate and in our contacts with tlie executive depart- 
ments in connection with the subject, and I am plea.sert that there is general 
agreement that the time has come for positive and constructive legislative action. 

Mr. FiX)WKR.s. T certainly join oni- distinguished chairman in wel- 
coming you two gentlemen from the other side of the Capitol. We all 
feel like wc know you well, and certainly by your excellent reputation 
and the work you have already done in connection with this legislation. 

I believe Senator Mathias is going to speak first, and then Senator 
Church. I note that you did serve on this committee when you were a 
Member of the House of Representatives a few years ago, before I had 
the opportunity of being here. But, it is certainly a pleasure to have 
you with us. 
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TESTIMOmr OF HON. CHARLES McC. MATHIAS, TR., A U.S. SENATOR 
FROM THE STATE OF MARYLAND 

Mr. MATHIAS. Thank you very much, Mr. Chairman. It i.s a pleasure 
and honor to come back to the committee and find that it is in such 
excellent hands. 

One of the incidents of serving as cochairman of a completely non- 
partisan committee—which is what our Committee on National Emer- 
gencies is—is that the two cochairmen have exactly equal status, and 
we are never quito sure of who jjoos first. [Laughter.] 

So, having worked out a  
Mr. FLOWERS. I thought that was the "Two to one plus one rule." 
Mr. MATIIIAR. Well, we worked out sort of an "Alphonse and 

Gaston, and as a result I have come up with my turn to lead off today. 
Mr. Chairman, I have a rather lengthy statement here, which both 

in deference to your time and my uncertain throat I will ask permis- 
sion to summarize very briefly, and submit it for the record. 

Mr. FLOWERS. We will be delighted to receive your entire statement 
and ask you to comment as you see fit. 

[The prepared statement of Hon. Charles McC. Mathias, Jr., 
follows:] 

STATEMENT OF SENATOR CHARLES MCC. MATHIAS, JR., A U.S. SENATOR FROM THE 
STATE OF MARYLAND 

Mr. Chairman and Members of the Judlciarj" Committee, the old vaudeville 
act of Mr. Alphonse and Mr. Ga.ston—in which Mr. Alphonse said "After you, 
Mr. Ga.ston," and Mr. Gaston said, "After you, Mr. Alphonse," and the two of 
them then knoclced heads going through the same door—could well have been 
the pattern for Senator Church and I during the two years we have been the only 
co-chairmen in the Congress. But I am si)eaking fir.st because we have worlied out 
our act in another way, alternating in the lead-off position. 

In fact it is not only in such formal matters that the Senate Special Committee 
on National Emergencies an Delegated Emergency Powers has worlted things 
out cooperatively. Every step of the way of our deliberations has been marked by 
a unanimity customary for the declaration of National Peanut Week or the tight 
against hemophilia but highly unusual for significant (juestions of national policy. 
It is because of this spirit that Senator Church and I can recommend the Na- 
tional Emergencies Act with such enthusiasm today. Let me briefly review the 
hl.story of the cfmimlttee's work in that light. 

My own interest in the question of emergency powers developed out of our 
experience In tlie Vietnam War and the incursion into Cambodia. It became dear 
that the President had iwwers to commit us to warfare without adequate re.spect 
for the constitutional requirement that Congress alone can declare a state of war. 
During the years 1969 to 1972, particularly, I introduced or cosponsored num»i^. 
ous bills to rei>eal Congressional resolutions in support of the President's actions, 
for example, in Formosa or the Gulf of Tonkin. In 1971. I submitted Senate Con- 
current Resolution 27 to establish a si)ecial joint committee to study the effect 
of terminating the first state of emergency we found in existence, that declared 
by President Truman in 1950 during the Korean War, Tlien on May 23, 1972 I 
introduced, with Senator Church's co-.sixmsorshi]). Senate Resolution 304. which 
called for the creation of the Senate Special Committee on the Termination of 
the National Emergency. Tlie committee was to be empowered "to conduct a 
study and investigation with respec-t to the termination of the 1950 emergency," 
to con.sider problems which might ari.se as the result of the termination and to 
consider what administrative or legislative a<'fions might be necessary. 

S. Res. 304 was the subject of hearings before the Senate Foreign Relations 
Committee to which it was referred. On June 13, 1972, this resolution was 
reported favorably after hearings and executive reports. Tlie bill was sub.se- 
quently pas.sed and on Septemlicr 18 Senators Church. Hart. Pell, Stevenson, 
Mathias, Hansen, Pearson and Case were appointed—an e<iual number of Ma- 
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jorlty and Minority members—and Senator Churcb and I became co-chairmen. 
On January 6,1973 the committee began its worlc under the authority of S. Res. 9 
in the 93rd Congress. 

It might be useful at this point if I would take you back to our perspective 
at that time. We knew that the Truman Korean War Emergency was still in 
existence and that 200 other special powers had accrued to the President over 
the years. We knew, for example, that President Johnson had used emergency 
powers in January, 19C8, to control American investments abroad in an effort 
to ease that year's balance-of-payments crisis, and that President Nixon had 
invoked the same authority in February, 1971, to suspend the provisions of the 
Davis-Bacon Act. We also knew that President Nixon had invoked emergency 
powers in August, 1971, to meet balance-of-payments problems. But we did not 
know the full story. Like a child with a follow-the-numl)ers picture puzzle, we 
were only beginning to move from dot to dot and see the outlines of the subject 

We did know that some authorities of enormous breadth existed, and I remem- 
ber quoting at the time from Professor Duane Lockard, chairman of the De- 
partment of I'olitics at Princeton, that: 

"In cs.sence the Presidency has become an elective kingship with decisive power 
in a l)road range of matters. ... He can start a war or end one; he can breathe 
life into a domestic project or smother it." 

Let me tell you about just one of the authorities we discovered which illus- 
trate the point. 

In 1917 the Congress passed the Trading with the Enemy Act which shifted 
from Congress to the President the power to regulate trade and financial trans- 
actions between Americans and foreigners in wartime. Then came May 9, 1933. 
The American monetary system was in trouble. Americans were withdrawing 
deposits from the banks at a panic rate, threatening the collapse of the banking 
system. President Roosevelt convened the Congress and demanded, in effect, 
that it revamp the Constitution before midnight. The purpose of the Con- 
gressional action was to legitimize retroactively the Bank Holiday proclaimed 
three days before and the vehicle was to be an amendment to Section 5b of the 
Trading with the Enenjy Act giving the power to the President to regulate 
commerce in peacetime as well as during war. 

An omnibus bill was referred to the Banking and Currency Committee with 
instructions that it be reported out in one hour. It was not printed and was not 
available for the Senators to read. Senator Long complained that he did not know 
what was in it until it was read by the clerk. Most Senators indicated they bad 
grave reservations about the bill's provisions but in the crisis the bill was passed 
anyway before midnight by both houses. The bill has been used ever since to regu- 
late many aspects of foreign trade and international monetary control. It is, in 
fact, one of those authorities so crucial to the executive that we have not under- 
taken to place it under the authority of the National Emergencies Act before 
you. While this may be an extreme example, much of our emergency legislation 
has been drafted by the Executive Branch and passed in just such a crisis 
atmosphere. 

When the committee was established we immediately began a survey to deter- 
mine the .scope of existing law. We met with Attorney General Kleindienst and 
enlisted the cooperation of the Department of Justice. A special task force was 
established in the White House to look into the (juestion of emergency powers. 
We began working with the Senate committees having standing authority over 
the pertinent legislation and began a process of keeping your committee abreast 
of all that we were doing. 

Discovering the scope of existing law proved to be a problem. Nowhere in the 
executive branch or in the Library of Congress was there a compendium of na- 
tional emergency legislation. In the past, the only way to compile a catalog useful 
to Congress would have required going through every page of the 86 volumes ot 
the Statute.s-at-Large. Fortunately, the U.S. Code was put into computer tajies 
by the U.S. Air Force in the so-called LITE system, which is located at a military 
facility in the State of Colorado. The Special Committee devised several pro- 
grams for coniputer searches based on a wide .spectrum of key words and phrases 
contained in typical provisions of law which delegate extraordinary powers. 
Examples of some trigger words are "national emergency," "war," "national 
defen.se," "invasion," "insurrection," etc. 

These programs resulted in several thou.sand citations. At this point, the 
Special Committee and Library of Congress staffs went through the printouts. 
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separating out all those provisions of the U.S. Code most relevant to war or 
national emergency, and weeding out those provisions of a trivial or extremely 
remote nature. Two separate teams worked on the computer printouts and the 
results were put together in a third basic list of U.S. Code citations. 

To determine legislative intent, the U.S. Code citations were then hand 
checlied against the Statutes-at-Large, the Reports of Standing Committees of 
the U.S. Senate and House of Representatives and, where applicable. Reports 
of Senate and House Conferences. 

In addition, the laws passed since the publishing of the 1070 Code were checked 
and relevant citations were added to the master list. The compilation was then 
checked against existing official catalogs of the Department of Defense, the Office 
of Emergency Planning, and a 1962 House Judiciary Committee synopsis of emer- 
gency powers. The result was a compilation and commentary on 470 special 
statutes invokable by the President during a time of declared national emergency. 

I should point out exactly how the 470 statutes were identified. All the statutes 
covered by the National Emergencies Act are characterized by their requiring 
that the President proclaim a state of national emergency or a state of war to be 
oi)erative. This excludes some legislation which was passed during a time of 
emergency and was originally intended only for that purpose but nonetheless 
continues in force to this day. An example of this is the Feed and Forage Act 
of 1861 which was passed to enable the cavalry in the American West to buy 
feed for their horses when Congress was out of session. Since then the President 
has invoked the authority of this Act to expend millions of dollars without bene- 
fit of Congressional action. During the Vietnam War and during the Berlin Air- 
lift, the Department of Defense used the law repeatedly to fund military activi- 
ties not authorized by Congress. 

These hundreds of statutes clothe the President with virtually unlimited 
powers with which he can affect the lives of American citizens in a host of all- 
encompassing ways. This vast range of powers, taken together, confers enough 
authority on the President to rule the country without reference to normal con- 
stitutional processes. 

Under the authority delegated by these statutes, the President may: seize 
property; organize and control the means of production; seize commodities; 
assign military forces abroad; institute martial law; seize and control all trans- 
portation and communication; regulate the ojwration of private enterprise; re- 
strict travel: and, in a plethora of particular ways, control the lives of all 
American citizens. 

A review of these emergency statutes reveals a consistent pattern of law- 
making by which Congress, through its own actions, has transferred this awe- 
some power to the Executive, ostensibly to meet the problems of governing effec- 
tively in times of great crisis. No charge can be sustained that the Executive 
branch usurped these powers from the I.iegislative branch. The contrary is true; 
the tran.sfer has been routinely mandated by Congress itself in response to the 
exigencies of war and other grave emergencies. ' 

A few examples from the 470 emergency statutes now in force should make It 
clear what kinds of extraordinary discretionary power have been delegated to 
the President: 

Statute 10 T'SC 712 permits the President "during a war or a declared na- 
tional emergency" to "detail members of the Army, Navy, Air Force, and Marine 
Corns to a«sist in military matters" in any foreign country. 

Under 10 USC .S3.S. the President can use the militia or armed forces to suppress 
"conspiracy," if it Is llkelv that "any part" of the people In a state will be deprived 
of some constitutional rieht, and the state itself refuses to act. Tinder this statute, 
the President conceivably could circumvent Article IV. Section 4. of the Con- 
stitution even before waiting for state legislatures or state executives to request 
Federal troops. 

Under 18 USC 1383. the President has authority to declare any part or all of 
the United States military zones. People in such zones can he .inHed for a year 
for violating any "executive order of the President." Would these arrests be 
reviewable in court? It is not clear. Judicial review of agency actions is guar- 
anteed in 5 TTSC 702. but .5 USC 701 excludes actions taken under declarations 
of martial law. 

A Pre.sident could make use of Public T>aw 7.S3, which expresses the determina- 
tion of the United States to prevent "by whatever means may be necessary In- 
cluding the use of arms." anv "subversive" activitips bv the eovernment of Cuba. 

Under 47 USC 308, the Federal Communications Commission could, during 
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a national emergency, mwllfy existing broadcast licenses under terms it might 
prescribe. 

Under 47 USC 606, the President can amend "as he sees fit" the rules and regu- 
lations of the Federal Communications Commission and, in particular, can "cause 
the closing of any facility or station for wire communications." 

If the I're.sid('nt finds the nation "threatened by attaeii," he could, under 44 
USC 1505, cease to publish his regulations in the Federal Register if he deter- 
mines that it is "impracticable." This could open the way to promulgation of 
secret laws. 

What these examples suggest, and what the magnitude of emergency powers 
affirm, is that most of these laws do not provide for congressional oversight or 
termination. There are two reasons which can be adduced as to why this is so. 
First, few, if any, foresaw that the temporary states of emergency declared in 
1933, 1939, 1941, 1950, 1970, and 1971, would become what are now regarded 
collectively as virtually permanent states of emergency—the 1939 and 1941 
emergencies were terminated in 1952. Forty years can, In no way, be defined as 
a temporary emergency. Second, the various administrations which drafted these 
laws were uninterested in providing for congressional review, oversight, or termi- 
nation of these delegated powers which gave to the President such wide-ranging 
authority. 

Consequently, we discovered, as you Itnow, that not one but four states of 
national emergency are still in force. The national emergency declared by Presi- 
dent Franklin D. Roosevelt in March 1933 to meet the problems of the Great De- 
pression has not yet been terminated. The national emergency declared by Presi- 
dent Truman in December 1950, to better prosecute the Korean conflict, is still 
in force. The national emergency proclaimed by President Nixon on March 23, 
1970, to handle the Post Office strllce, and the August 15,1971, national emergency 
to meet balance of payments and other international economic problems of that 
time are still in force. 

The result is that a majority of the people in the United States have lived all of 
their lives under emergency Government. For four decades normal constitutional 
processes have not been the rule. The wars, emergencies, and crises of various 
kinds of the past 40 years, in addition to the growth of the executive branch 
bureaucracy under the leadership of strong Presidents, and the diminished role 
of the Congress in the making of policy—these factors have all contributed to 
the erosion of constitutional government. 

Constitutional government might be further eroded than it is had President 
Truman succeeded in asserting that the President has "inherent powers" to de- 
clare a national emergency and act as he sees fit. During its deliberations, the 
committee repeatedly referred to the opinion of Justice Jackson in the Youngs- 
town Steel case of 1952. You will recall that President Truman attempted to take 
over the steel mills during a prolonged strike but was turned back by the Supreme 
Court.The words of Justice Jackson are worth fluntlng "*• °""'° length in the light 
of the legislation before you. 

Speaking for the r"tij"rlfy Tnflfimn wrote that "the President's power must 
stem either from an act of Congress or from the Constitution Itself," and said 
further: 

"Emergency powers are consistent with free government only when their control 
ta lodged elsewhere than in the Executive who exercises them. That is the safe- 
guard that would be nullified by our adoption of the 'inherent powers' formula. 
Nothing in my experience convinces me that such risks are warranted by 
any real necessity, although such powers would, of course, be an executive 
convenience. 

"In the practical working of our government we already have evolved a tech- 
nique within the framework of the Constitution by which normal executive 
powers may l)e considerably expanded to meet an emergency. Congress may and 
has granted extraordinary authorities which lie dormant in normal times but may 
be called into play by the Executive In war or upon proclamation of a national 
emergency. . . . 

"In view of the ease, expedition and safety with which Congress can grant and 
has granted large emergency powers, certainly ample to embrace this crisLs, I am 
quite unimpressed with the argument that we should affirm possession of them 
without statute. Such power either has no l)eginnlng or It has no end. If it exists. 
It need submit to no legal re.stralnt. I am not alarmed that it would plunge us 
straightway into dictatorship, but it is at least a step in that wrong direction. 
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"But I have no Illusion that any decision by this Court can keep power in the 

hands of Congress if it is not wise and timely in meeting its problems. A crisis 
that challenges the President equally, or perhaps primarily, challenges Congress. 
If not good law, there was worldly wisdom in the maxim attributed to Napoleon 
that 'The tools belong to the man who can use them.' We may say that power 
to legislate for emergencies belongs in the hands of Congress, but only Congress 
Itself can prevent power from slipping through its fingers. With all its defects, 
delays and inconveniences, men have discovered no technique for long preserving 
free government except that the Executives be under the law, and that the law 
be made by parliamentary deliberations." 

In our view. Congress should provide statutory guidelines to assure the full 
operation of constitutional processes in time of war or emergency. This is the best 
prescription to avoid any future exercise of arbitrary authoritarian power. For 
as the Youngstown case decided, where there is a statute, the Executive is obliged 
to use the statutory remedy; where there are no lawful statutory guidelines is 
to Invite so-called inherent iiowers to come into play. There is without question 
a need, to provide the executive branch with an effective, workable method for 
dealing with future emergencies in accord with constitutional processes. The 
Senate Committee has sought to do this in fulfillment of its mandate. 

Mr. MATHIAS. In the statement I have reviewed certain legislation 
which I have introduced over a period of years, which ultimately led 
to the establishment of the special committee in the Senate. 

As a result of the establishment of that committee, and the leader- 
ship that Senator Church and other members gave it, we discovered 
a lot of interesting facts. One was that there is not only "a state of 
emergency," but there are in fact several states of emergency, with 
substantial powers which have been utilized by various Presidents. 

President Johnson, for example, used emergency powers in 1968 to 
control American investments abroad. President Nixon in February 
of 1971 suspended the provisions of the Davis-Bacon Act. Again, 
President Nixon in 1971 to meet the balance-of-payments problems. 

But even with all of this we did not get the full picture, and we have 
to begin to fill in what was available. One of the key factors was the 
1917 Trading With the Enemy Act, which shifted from Congress to 
the President the power to regulate trade and financial transaction 
between Americans and foreigners in war time—in war time, that is 
the key phrase. And in the great depression the first keystone of "The 
New Deal" was, in fact, an amendment to that 1917 legislation, which 
gave the President extraordinary powers to regulate commerce in 
peace time, as well as in war time. 

And this is, I suppose, the genesis of this whole emergency powers 
treatment of the presidency. That particular bill has been used ever 
since to regulate many aspects of foreign trade and financial 
transactions. 

But I think that bill also is a good place to start our discussion be- 
cause it illustrates the difficulty of ascertaining the scope of existing 
law. Now, fortunately, the TTnited States Code has been put into a 
computer by the U.S. Air Force; of all institutions we would think it 
w »uld have been the Department of Justice, or the Library of Con- 
g) ess, but it was in fact the Air Force. 

And through the very splendid cooperation of then Secretaiy of 
Diifense Laird, we got access to the Air Force's computer, ana we 
were able to use the computer by utilizing certain trigger words, such 
as, national emergency, war, national defense, invasion, insurrection, 
and similar words. And this computer programing resulted in several 
thousand citations. At this point both the special committee staff and 
the Libra rj- of Congress went through the printouts, separated all 
*hose provisions in the code that were most relevant to war and na- 
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tional emergency, and eliminated the trivial, or the tangentially related 
ones. And we further researched this printout and came out, finally, 
with 470 statutes that we considered to he significant emergency power 
grants. 

These nearly 500 statutes clothes the President with virtually un- 
limited powers in some cases which could affect the lives of American 
citizens in a host of all-encompassing ways. This range of powers, 
taken together, confers enough authority on the President to rule the 
country without reference to normal constitutional processes; and 
it's just that serious. 

A review of the passage of these statutes revealed a consistent pattern 
by which Congress, by its own actions, had transferred this power to 
the Executive, ostensibly to meet the problems of governing effectively 
in a time of crisis. But the powers have outlasted the crises, and that 
is the situation that we are trying to confront by this legislation. 

Let me give you just one example, that under title 10, United States 
Code, section 712, tne President is permitted during a war or declared 
national emergency to detail members of the Army, Navy^ Air Force, 
and Marine Corps to assist in military matters in any foreign country. 
I don't think I have to elaborate on the significance of that in a genera- 
tion such as ours. 

Under 10 U.S.C. 333, the President can use the militia or Armed 
Forces to suppress conspiracy, if it is likely that any part of the people^ 
in a State will be deprived of some constitutional right, and the State 
itself refuses to act. Of course, this could have enormous consequences. 

One of the most radical of these powers is 18 U.S.C. 1383, in which 
the President has authority to declare any part of the United States as 
military zones. And people in such zones can be jailed for a year for 
violating any Executive order of the President. Now, it's not clear 
whether such arrests would be reviewable by the court. It's not clear 
whether a court could act within a time to make such review meaning- 
ful. But those are just several examples, to which I could add 47 U.S.C. 
308, under which the Federal Communications Commission could 
during a national emergency, modify existing broadcast licenses under 
any terms it might prescribe, completely taking over the legislative 
function. Or, under 47 U.S.C. 606, the President can amend as he 
sees fit the rules and regulations of the Federal Communications 
Commission. 

And if this committee had not acted in another situation as promptly 
as it did, that might have been a power that might have been used in 
a very dangerous fashion. 

Well, Mr. Chairman, I rely on what I have said, and on the written 
statement which I present. But I think there is a forceful case to be 
made for consideration of this subject. 

Mr. FLOWERS. Thank you very much. Senator. Your statement, of 
course, in totality, has been received. 

You and the distinguished Senator with you have certainly shown 
your leadership in this regard, and we will profit greatly by the work 
that has been done by your special subcommittee. 

I ask the gentleman from California if he has any questions. 
Mr. MooRHEAD. Senator, thank you for coming over to our House 

today, and we very much appreciate the work you have put in this 
important piece of legislation. 
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There are a few questions I would like to ask about it, however. In 
the Senate the special committee studied the problems and came up 
with this bill at the end of the hearings; is that right ? 

Mr. MATHIAS. That's correct. 
Mr. MooRHEAD. Have there been hearings on the specific legislation 

itself, the wording of the legislation ? 
Mr. MATHIAS. We held hearings prior to the formulation of the 

legislation. We did not hold any hearings on the final language as 
drafted. 

Mr. MooRHEAD. Does this particular bill have any effect on the Fed- 
eral disaster relief program ? 

Mr. MATHIAS. I would not see that it would have any impact on dis- 
aster relief. 

Mr. MOORHEAD. Section 101(a) terminates the powers and au- 
thorities exercised by the President and other executive officials as a 
result of a national emergency 1 year from the date of enactment. In 
effect, are we terminating all four national emergencies that have been 
declared and are still in existence? 

Mr. MATHIAS. That would be the effect of this bill. 
Mr. MOORHEAD. Do we wait a year for that, from now, or would it 

be terminated at once ? 
Mr. MATHIAS. It would be a year from now. And let me explain that 

grace period. That was worked out by Senator Church and myself 
with President Ford. We had originally thought of a somewhat shorter 
grace period. 

It would give the executive branch a full year in which to consider 
if there are any of the powers, the emergency powers that are compre- 
hended within the scope of the bill, which the administration reels 
ought to in fact become part of the regular power of the Presidency; 
and to give the Executive an opportunity to come to the Congress and 
say, "Let us put this particular power in the normal function of the 
President," which is subject to congressional oversight, and congres- 
sional budgetary procedure. That was why we left that period of a 
year. 

This is not trying to wrest any powers away from the President, but 
to work cooperatively with the President in returning this country to 
a peaceful state. Both at law and in fact. 

Mr. MOORHEAD. That goes to one possible cjuestion that could come 
up. What if the President believes it is a national emergency, and the 
Congress does not? Is there a method described here for Congress 
to terminate that ? 

Mr. MATHIAS. That of course is precisely what we have had to 
grapple with, that the President in the exercise of his Executive func- 
tion could proclaim a national emergency, and the Congress would then 
review the facts upon which the proclamation was predicated; and if 
in effect the facts did not justify the continuation of emergency powers, 
would not agree to prolong? the existence of the emergency. 

Mr. MOORHEAD. In section 101(b) is the phrase "any national emer- 
gency in effect means a general declaration of emergency made by the 
President pursuant to a statute authorizing him to declare a national 
emergency." 

Does that cover everything, every situation under which there could 
be a Presidential declaration ? 
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Mr. MATHIAS. Perhaps Senator Church would like to comment in 
depth on this, but we did review this possibility of defining what na- 
tional emergencies might be comprehended; and we decided you would 
cause more trouble by trying to define it than just saying "national 
emergency", whether you are talking about a physical emergency, or a 
physical invasion of the land; or are you talking about some environ- 
mental disaster that may overcome the country. 

We felt it would be wrong to try to circumscribe with words with 
what conditions a President might be confronted. 

Mr. CHURCH. I just want to add, Congressman Moorhead, once we 
got into that thicket it became evident that we would be creating more 
problems than we would be solvinj^. And since the likelihood in the 
future is that Congress will perceive an emergency when the Presi- 
dent does, we were principally concerned in establishing statutory 
procetliues to govern future emergencies that would insure Congress 
the proper legislative role. 

Presently the declaration of a national emergency is left entirely to 
the President. Vast powers can be triggered by such a declaration, and 
Congress has no method to pass judgment as to the nature, the extent 
of the emergency, nor its duration. We think that this bill remedies 
all of those present deficiencies in the law. 

Mr. MOORHEAD. There is one question that I raised, or referred to 
Chairman Rodino. I'm a little bit curious whether it is necessary under 
this legislation to specifically tell either the Senate or the House how 
the resolution should be handled. In other words, if a resolution is 
passed, say, by the Senate and comes to the House, the committee to 
which it is referred has only 15 days in which to act on the resolution. 
They have no discretionary power whatsoever, as I understand it, in 
the referral. 

And the House has 3 days in which to act, unless by majority vote 
they put it off. 

is there a real necessity that the House or the Senate be told how 
they should liandle such a resolution if the other botly has act«d on it? 

Mr. CmiRcii. Perhaps tliore is a laiger necessity in the Senate than 
in the House. Our major concern was that if the Congress felt 
strongly, or if there was a sullicient number in the Congress wlio be- 
lieved that some future national emergency was quite unjustified and 
was being used by a Pi-esident as the vehicle for triggering vast execu- 
tive powers, and imposing Government by Executive order upon the 
American people, there ouglit to be some assurance in the law that that 
matter should come to a vote in botii Houses. 

We have greater difficulty in that regard because of our rule of 
debate. 

Mr. MOORHEAD. That process is being reduced. 
Mr. MATHIAS. That problem may be less tomorrow than it is today, 

but it will still be there. 
Mr. CHURCH. It will still be there. 
So, we want to put these provisions in and make certain that in that 

eventuality it would be assured that Iwth Houses could come to a vote 
on the <inestion of the emergencv and its extension. 

Mr. MOORHEAD. Under title III on declarations of war, what was the 
purpose of putting this provision in the bill ? Also, is it consistent with 
the War Powers Act that was passed last year ? 
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Mr. CHURCH. I think it's not inconsistent with that provision. As I 
recall, we thought that some language would be needed in the bill to 
make clear that national emergencies can be put into effect in different 
ways; the President may declare them, or the Congress by a declara- 
tion of war create a national emergency. Aiid whatever emergency 
powers exist in the law would then be made available to the Executive. 
That was the purpose, as I recall, for including the language, simply 
to make it clear that among the emergencies we had in mind of course 
was the congressional prerogative creating emergency through a dec- 
laration of war. 

Mr. MATHIAS. It would be really redundant to leave any question 
in anyone's mind that after a declaration of war the President would 
thereafter also have to declare a national emergency. That just re- 
moves any question about that. 

Mr. MooRHE.\D. In section 501(c) you have a reporting requirement 
set forth, that the President within flO days report to the Congress total 
expenditures related to the emergency. 

Could the total expenditure language be in effect a loophole ? Should 
there be a more detailed breakdown ? 

Mr. CHURCH. I'm not personally wedded to the language here, it may 
very well be that the committee could find more exact language that 
would improve the bill. 

Mr. MooRHEAD, We have a whole list of statutes here, some of these 
are to be repealed, and some are listed to be continuea. Can you tell 
me how you selected those particular statutes ? 

Mr. MATHIAS. That was done by agreement with the Executive. The 
ones to be repealed are ones that are clearly obsolete, clearly ones that 
have no relevance at all to our time and our Government, and ones that 
everyone agreed should be repealed. 

The ones that are excepted, or the ones that were particularly re- 
quested by the President to be excepted because he felt they were so 
vital to the operation of Government at this time that he didn't want 
to take a chance that they might not be extended, or revised during the 
1-year grace period. 

Mr. CHURCH. Let me say this, we wrote these exceptions into the law 
with very considerable misgivings. We would have preferred the origi- 
nal Senate bill which would in effect have terminated all emergency 
powers that under the old Emergency Act of 1933 are still in effect. 
That would have had the effect of repealing all those old emergencies, 
giving the Executive 1 year, then, in which to come to the Congress 
and say, "Among the emergency powers we think certain powers should 
be written into permanent law,' and allow the Congress then to make 
the decision. 

But in order to reach an accommodation that would permit unani- 
mous action in the Senate and give the promise of a Presidential sig- 
nature, we did make these exceptions. They thought these particular 
laws were so vital, they didn't want them placed in a questionable 
status. 

I would hope that this committee, after it gives close consideration 
to the whole question, would avoid extending the exceptions. To the 
extent that you start extending the exceptions, you begin undercutting 
the whole purpose of the effort, which is to return the Government to 
normal on a constitutional basis, and restore to the Congress its full 
role in the legislative branch. 
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!Mr. MooRiWUD. Tliat comes to anotlicr point. I understand that the 
Defense DepartnieKit is interested in liavuig that list expanded. 

Mr. CHrRCir. Yes, and I think other executive agenices, the more 
they look at it, the more they will be inclined to add additional emer- 
gency statutes they would like to hare excepted; but I believe that 
^v•0Hfd be. a serious mistake. 

Mr. MooRHEAD. Well, I would presume \<'hen we look at the list we 
will be able to exclude some items, or one or two we might feel they 
should add; perhaps the committee should make that judgment. 

Mr. CiifRcn. Of course. I was simply expressing my own personal 
view after we Iiad worked this bill into its present shape. 

Mv. MATHIAS. AVe would really personaHy. both of us. prefer to see 
these operate within the years grace period, and tiien let titem be 
vdtwl Up or'down by the Congress. Wo only did it, as Senator Church 
s«id. Oflftt of onr concern that the bill IJC passed in a iwsture the Presi- 
dent Would approve. 

Mr. MooRiiKAU. Tiiank you. 
'Ml'. Fr/>WERs. Let me ^ly something to the matter of procedural de- 

partui-e that I guess I set up here; the membei's who have not y?t had 
a'shot at Senator Mathias. I would ask them to hold, and we will ask 
Senator Ciitirch to go foi-ward with his statement. 

TESTIMONY OF HON. FRANK CHURCH. A U.S. SENATOR FROM THE 
STATE OF IDAHO 

Mr. CHURCH. Mr. Chairman, I think this is very kind and I appreci- 
ate your'giving me equal time, but actually  

Mr. FLOWERS. I should have done tliis initially. 
Mr. CHURCH. Actually, to expedite your work. ifr. Chairman, if I 

sitbmitted my written statement, wo could spend our time with 
questions. 

Mr. FLOWBRS. It will certainly be received, Senator.-and th«nk you 
and Senator Mathisis for your excellent work on this efl'oftwJiich was 
needled for a long time, and that you have so forceful!j- brought to 
attention. 

If you want to summarize your statement ? 
Mr. CiiCRCH. I would like to make one statement, Mr. Chairman. 
Shortly after wc began to investigate this whole problem of emer- 

gency powers, and began to ascertain how very large these-powers 
were and how if a President chose to invoke the powrs, he could 
really usurp the Congress and govern the country by Presidential 
edict. 

It became apparent to us that if we were ever to,get back to a nor- 
mal constitutional balance, and put these emergency powers on the 
shelf until genuine new emergencies arose; if we were ever to control 
the declarations of emergencies and put the Congress in a.position to 
participate in tho.-ie decisions in the future, we would have to secure a 
Presidential acquiescence inasmuch as his veto in all likeliliood could 
never be overridden in mattei-s of this kind. 

And that-is why we did make concessions, and tried to cooperate 
very closely with tJie Executive. That is why we orgAnized our com- 
mittee on a clearly bipartisan basis. And we were able to secure a 

62-218—75- 
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Presidential agreement that in principle he would be willing to co- 
operate in putting into effect legislation of this kind. 

So. T believe this is a workable way to get back on the rails again, 
and I do think that it is a terriby important matter, if we are to re- 
store the Congress to its constitutional role. 

Mr. FLOWERS. Thank you very much, Senator. 
Mr. Mazzoli, do you have any questions ? 
Mr. MAZZOLI. Thank you, Mr. Chairman, I would; and I thank the 

Senators for their excellent testimony. I just have a couple very brief 
questions. 

As I undei-stand from Chairman Rodino's testimony. Senator, he 
indicated the form of concurrent resolution in the emergency would 
be to continue or to terminate. 

Now, is it your understanding it could be drafted in either form, 
or would it be drafted in one form, that is to provide for termina- 
tion, which would, if it was defeated, mean a continuance. I'm curious 
aboiit this, just what is intended, Senator Church. 

Mr. CiiUEcn. As I recall, our original bill would have limited any 
future emergency to 6 months, at the end of which the Congress would 
have to act in order to extend the emergency. So, we were thinking 
then primarily in terms of an affirmative action by the Congress to 
extend the emergency, in which case it could not be extended for more 
than a 6-month period. 

We had in mind the rather dramatic illustration of the Second 
World War in England, where the Parliament—^much more mindful 
of a long struggle with the King to secure its own prerogative—re- 
stricted the Emergency Act to 30 days at a time, even when England 
was hanging by a slender thread, the Parliament was unwilling to con- 
cede these powers to the executive for more than 30 days at a time. 

We thought 6 months was a reasonable period, and we wrote the 
bill in that fashion. The Executive took exception to this, and in try- 
ing to work out an acceptable formula we changed the bill so that now 
what is really contemplated is a negative action. The President would 
declare the emergency, but the Congress would have the power to 
terminate it. 

Mr. MAZZOLI. Eight. 
Mr. CHURCH. Which procedure would assure the opportunity for a 

vote. 
Mr. MAZZOLI. Which vote of course, if it failed, would be a round- 

about way of saying the emergency continued. 
Mr. CHTIRCH. Yes, continued. 
Mr. MAZZOLI. Thank you. Senator, either one, whichever might 

feel—on page 2 of the bill, the definition, I guess, "any national 
emergency in effect", line 12, "means a general declaration of emer- 
gency made by the President pursuant to a statute authorizing him to 
declare a national emergency." 

Now, I'm curious, does that simply refer to title IT, the President, 
pursuant to statute authorizing him to declare a national emergency, 
is that in effect a reference to title TI ? 

Mr. MATHTAS. There are other authorities, beyond title U, which 
refer to the President's proclamation of emergency. 

Mr. MAZZOLI. And then. Senator Mathias has led me to the other 
question, in your judgment, would the four existing emergencies that 
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are on tlie book now still be emergencies or at least be the basis on 
•which a President could declare an emergency under this law if it is 
in effect ? 

Mr. MATIUAS. These emergencies could tenninate 1 j'ear fi-om the 
effective date of the act. 

Mr. MAZZOLI. And if thej- had—I guess what I'm ti-jing to dri\e at 
is, would this law that we now have before us, contemplate economic 
as well as military? 

Mr. iLvTiiiAS.'Yes; and that is why we did not, as I said to ^Ir. 
Moorhead earlier, why we didn't attempt to define it specifically be- 
cause we were afraid we would circumscribe the President's consti- 
tutional powers. 

Mr. CHURCH. We were faced with a technical problem here. Given 
the state of tlie existing law, the President docs have and has exercised 
tlie authority to declare an emergency, and it was not entirely clear 
that the Congi-ess could I'epeal a declared eiiiergcncy without the con- 
currence of the President. And we thought rather than raise that ques- 
tion, we would approach it by simply repealing the statutes that are 
applicable to tliosc and were triggered by those past declarations, in 
effect put them back on the shelf. It comes out the same way, and in 
effect it terminators the existing emergencies and keeps the slate clean. 

Mr. SLvzzoLi. So, in the e\'ent a future President would be con- 
fronted by an economic proI>lem, conceivably that could be a basis for 
his decision, and subject to our judgment, of the Congress? 

Mr. CHUKCH. Yes. 
^Ir. JIAZZOLT. One final ijuestion, Senators. On page 6 of the liill, 

section 401 indicates that once a President declares a national 
emergency, there are no powers made available to him, or his people 
unless he specifies further the provisions of Jaw under which he would 
act, or his agents would act. 

And I assume, is that not correct, that refers to the 400-plus stat- 
utes that are strewn around. And if that assumption is correct, my 
other question is, would there be, would there be a continuation of 
these laws, and would that be published ? 

Mr. CHURCH. One of our proudest accomplishments, when your com- 
mittee was engaged in weightier matters, was to prepare a compen- 
dium of these statutes whicli we believe should be repealed. The 
Justice Department was unable to supply us with such a compendium, 
and it was only after we fomid that the code had been computerized 
by the Air Force that we were able to get the raw material for the 
code, and then with the help of some very distinguished legal scholars 
the compendium was completed and published; and it of course is 
available to your committee. 

Mr. MAZZOLI. Tliank you very much. 
Mr. MAXIHAS. I think your counsel, Mr. Shattuck, has a copj-. It 

was a best-selling item for a while. 
Mr. MAZZOLI. Thank you very much. 
Mr. FLOWKRS. Mr. Fish ? 
Mr. FISH. Thank you, Mr. Chairman. 
Senators, either one of you that is in good voice—or poor voice—can 

answer if you wish. Am I to understand that right now. absent this 
legislation, a national emergency that was triggered in 1933 is still in 
effect. And that a President of the United States could invoke emer- 
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geiK'v powers under some 470 separate pieces of legislation right now? 
Mr. MATULAS. Tluit's correct. 
Mr. FISH. I think that makes a strong case for the necessity of this 

legislation. Title II, entitled "Declaration of Future National Emer- 
gencies," under section 201(a), grants the President the initiative to 
declare a national emergencv; and section 202 deals with how it 
should be terminated. It is tol)e terminated (1) by the Congress by » 
concurrent resolution; or (2) when the President issues a proclamation 
terminating the emergency. 

Xow. what if there is a disagreement here? I^et's say Congress is 
•successful in terminating by concurrent resolution—I gather tluit is 
veto-proof—and M-ithin a few days the President once again proclaims 
a national emergency. 

Mr. CiivRCH. "We did consider that possibility and saw no way 
around it. Rut we thought in the futui'e, if we reached a jjoint where 
the Congress anfl the President were in serious disagreement witli re- 
spect to the need to continue a national emergencj*, the majority of both 
Houst+s of Congi-ess voted to terminate an existing emergency, it would 
be very vmlikely for the President to turn around and reinstate it 
through a new declaration. 

But of course in the event that he did it would again be. the right 
of the Congress to terminate the second declaration, as it terminated 
the first. 

Mr. FLSH. SO, that would have reference, then, to section 202(b) 
•which states that "Not later than 6 months after a national emergency 
is declared each House of Congress shall meet to consider a vote" and 
"not later" means it would be within 6 months, not outside. 

'Mr. CHURCH. That's the outside. 
Mr. FISH. I suppose that is one of the areas in the relationship be- 

tween the Federal branches that requires a certain amount of civility 
and rational behavior. 

Mr. MATHIAS. If a Pre,sident couldn't summon up this much support 
in the Congress for the existing emergency condition, it would be un- 
likely that he could mobilize the country itsc^lf to respond to the 
emergency. 

Mr. FISH. I agree with j-ou, I just thought the question ought to be 
on the record. 

One further question. What if the President declared a national 
emei'irency witlun the 1 year grace i>eriod spelled out in the 
legislation? 

Mr. MATHIAS. I think it would be clearly subject to all the piovisions 
of the act. 

Mr. Cin'RfTT. I do. too. 
^Ir. MATHIAS. The 1-year grace period really relates only to the four 

existing states of emergency that ha^-e previously lieen declared. 
Mr. CnrRCH. This was our intention. ,Vnd if you find that the work- 

ing of the bill leaves this matter ambiguous, I think it should be 
clarified. 

But our intention was the bill should take effect in all respects, ex- 
cept for the shelving of the emergency powers at the time of its enact- 
ment. The grace period was to enable the President to come up and 
plead the case with Congress for converting such emergency powers 
as he felt ought to be written into permanent law before they were 
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shelved. And for all other purposes, I would think, the effective date 
would be the date of enactuicnt. 

Air. Fisir. Mr. Chairman, I think it is very valuable to have that 
8t,atem<'iit by fclie principal authors of the legislation on the record. 

One final matter refers to title VI. I just regret that only seven ex- 
isting statutes are repealed, out of the 470 but I understand we will 
have a chance to examine the bahuice. I would just like to pose the 
question, have you in your 2 years of hearings and study of tlie 
problem, conio up with any suggestions on codification, or simplifica- 
tion, or would it be your prefereiK>e to rei^eal n>oie ? 

j\Ir. MATIIIAS. Yes, I tliink probably more of them could l>e reppnlerl 
and sujnmoned up by <]ongress at a lat«r date. Again, I lefer to wliat 
Senator Church said about the necessity for coming to terms with the 
Executive on this because you csin't end tlie existing emergencies with- 
out some Executive cooperation. 

But I think we would both wish you well if yoii could broaden the 
list of those to he roiiealed. 

Mr. CirrKcii. I would like to also mention in this regard that 
while our list of outright i-epealers is limited, as yoii pointed out, 
Congressman Fish, other laws which ought to be repealed will be dealt 
with by the House Committee reviewbig dead wood legislation; and 
perhaps they can eliminate further deadwood in the statutes. 

Mr. MATH IAS. In the area of repealed laws, of <(>urse, is the famous, 
or perhaps the infamous power of the President to intern American 
citizens, a statute whicJi the Congress thought at one time it had re- 
pealed, but which this committee discovered it had not rejieakd. 

A President can declare an ai*ea 1,500 miles within the coastline as a 
military zone, and can intern citizens as tlie American Japanese de- 
scendants were interned ui World War II. 

Mr. FiSM. I don't want to belabor this. Senator Mathias. but ditl 
the testimony in tlie hearings before your select committee in the Sen- 
ate reAeal whether or not any President has ever in\oked those laws? 

Mr. MATiiL\s. Yes, indeed, they have been. Most of them have heon 
exercised one time or another. Fortunately the exercise was generally 
related to crises which gave rise to the power. But the mere fact that 
they are lying there, available for use, is of course a gre^it danger. And 
it's not just a theoretical danger. The Weimar llepublic largely foun- 
dered because of the use of emergency i)owers, not because of inherent 
defects in the constitution, but because unrevised emergency powers 
undermined the constitution. 

Mr. FISH. Thank you very much. 
Mr. FLOWERS. Just to comment; had there been a trial in the Senate 

la.st yeai-, there might have been dependence placed upon those. 
I call on Mr. Pattison. 
Mr. PATTISO.V. I would just like to sjiy. it is no surprise to me that it 

•was the Army that knew where all the statutes were. 
ISfr. FLOWKRS. Tlie Air Force. 
Mr. PATTISON. The Air Force. 
Ml-. FLOWKRS. You have no questions? 
Mr. PATTISOX. NO. 
ilr. FLOWKRS. Let me say again to both of you distinguished Sena- 

tors, we appreciate very much the elucidations given us this afternoon, 
and you cettainly show your wealth of knowledge on the subject, and 
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' I think you have brought us up to date with your work the last year; 
we tliank you very much for it. 

JNIr. CHURCII. Thank you very much, Mr. Chairman, for the oppor- 
tunity to appear. We are both pleased with the interest you are show- 
ing, and the fact that you will be moving ahead with this legislation in 
an able way. 

Mr. FLOWERS. We will certainly do that. I don't laiow whether it will 
be in an able way, but we will be moving forward. 

Mr. MATHIAS. Mr. Chairman, if there is any way in which either 
one of us i^ersonally can be of assistance, or the staff of the Senate com- 
mittee can be of assistance, we are on call. 

Mr. FLOWKRS. Thank you very much, Senators. 
Mr. CHURCH. Thank you, Mr. Chairman. 
[The prepared statement of Hon. Frank Church follows:] 

STATEMENT OP HON. FRANK CHURCH, A U.S. SE.NATOR FROM THE STATE OF IDAHO 

Mr. Chairman, I am pleased to be batting number two in the lineup to Senator 
Mathias today. The work of this committee lias been a particular pleasure for 
me because of the opportunity to work with Senator Mathias and because of the 
bipartisanship which has charucterizetl wur work from the .start. Our work has 
truly been above partisan considerations and—to a remarkable extent—above 
the contentions that sometimes exists between the I/Cgislative and Executive 
branches. Perhaps all of us sens^e a special need to prepare ourselves for an 
uncertain future with a most careful regard for the Constitution. 

The .sijecial committee has held extensive hearings seeking the views and ad- 
vice of the country's mo.st distinguished atithorities on constitutional govern- 
ment in time of crisis. In addition to scholarly authorities in the fields of politi- 
cal science and the law, the si>ecial committee sought the counsel of all the 
former Attorneys General and two former Supreme Court Justices, as well as 
m.<iny distinguished lawyers. 

The committee al.so obtained the views and opinions of each of the three 
branches about how to best meet the j>r()blem of emergency rule. We thought it 
was particularly necessary to obtain not simply the present day perspective, but 
BLSO the perspective of those who have served in previous administrations. Con- 
gresses, and courts over the past 41 years of emergency rule. It was particularly 
helpful to have views of those who served as both Attorney General and Supreme 
Court Justice. We had the opinion, of cour.se, of Justice Jackson in the most 
Important Youngstown Steel case. We are forttinate to have a number of Attor- 
neys General who have served in many capacities and not only in the executive 
branf h. A number of this country's most distinguished law schools have on their 
fncultios men who have served their Government in the executive branch or in 
the Judiciary or as staff consultants to congressional committees. In addition 
we sought the advice of each Senate Committee with authority over the pertinent 
fitatntes. Tliis broad perspective over the four decades of emergency rule was 
absolutely vital in order to consider the prol)Iem in a context that, of course, 
would include the immediate concerns of the respective branches but also the 
test of history and considered reflection on the i)art of tho.se who have been 
through the experience and oould objectively judge. Many of these views and 
opinions are contained in the published hearings of the committee. Considerable 
valuable advice was given in study sessions at law .schools or at private meetings 
held by members of the committee over the past two years. 

On tlie basis of the suggestions and perspective gained from these hearings, 
and from two intensive staff studies of emergency power statutes and Executive 
orders, and upon the ba.sis of the data, advice, and counsel supplied by the execu- 
tive branch, the special committee, working with the executive branch at every 
step, drafted the legislation now before you. Let me review the bill and give 
you some of the tJiinking behind it. 

Title I of Chairman Kodino's Bill, H.R. 3SS4, terminates the four existing 
declajvd emergencies one year from the Oate of enactment of the Act. A minor 
technical amendment has been made in this title at the request of the Office of 
Management and Budget, but otherwise it reads as it passed the Senate. 

The one year grace period is to allow time for the enactment of permanent 
authority to replace, where necessary, emergency authority now being used by 
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the executive. Shorter periods were once considered and at one time this section 
read "211 days" but the present provision is acceptable to all who have re- 
viewed it. 

Title II deals with future national emergencies and begins by deflnlng an 
emergency as a state wherein the President determines that it is "essential 
to the preservation, protection and defense of the Constitution, and is essential 
to the coipmon defense, safety or well-being of the territory and people of the 
United States." The committee intentionally chose language which would make 
clear that the authority of the Act was to be reserved for matters which are 
••essential" to the protection of the Constitution and the people. This authority 
will not be available for frivolous or partisan matters nor, for that matter, in 
cases where important but not "essential" problems are at stake. Only in the 
most unusual circumstances can the Constitutionally ordained role of the Con- 
gress be bypassed. 

This section also provides that this Act shall constitute the only authority 
under which a national emergency can be declared and then only in accordance 
with the Act. Subsequent legislation can su|K,'rKede this Act only in specific 
terms and expressly. The President is required to publish his proclamation of a 
national emergency in the Federal Reyinter and transmit it immediately to 
Congress. 

Section 202 contains the crucial sections which detail the role of Congress and. 
In eflfect, reclaims Congressional powers now emasculated. But before discussing 
these sections in detail let me say a word about options we faced. 

The special committee could have recommended an outright repeal of the 
e.xisting emergencies. This, in fact, was the initial inclination of some members 
of the conmiittee. But after a series of hearings and when the committee had a 
fuller understanding of the long hi.story of emergency government in the United 
States and other nations, we came to the conclusion that it would be irresponsi- 
ble to propose the termination of exi.sting emergencies and the laying dormant of 
existing powers without providing a means for declaring and terminating future 
emergencies. We were aware tliat, for example. Great Britain had fought the 
entire Se<?ond World War under emergency authority given to Prime Minister 
Churchill only 30 days at a time. We initially thought in terms of 30, 00 or 90 
days as the proper length of an emergency without benefit of Congressional 
concurrence. 

The version of the National Emergencies Act first reported by the Senate 
Government Operations Committee contained a provision in which emergencies 
were to continue for six months. Moreover, at the end of six months, emergencies 
were to be automatically terminated unless extended by the Congres.s. In that 
event the President would have to proclaim a state of emergency again and, this 
time obtain Congressional approval only for another .six montlis at a time. 

This provision caused concern in the Kxecutive branch. Although we would 
have preferred the bill as written, a compromise was worked out which the Sen- 
ate found acceptable. The present formula provides that the I'resident can pro- 
claim a national emergency wliich could continue indeHnitely. However, the 
Congress may at any time reject by Concurrent Kesolution the President's use 
of tlie.se powers. Moreover, provisions were written into the Act which give every 
XJOssible assurance that the Congress will vote aye or nay on the continuation of 
the emergency at the end of .six iiumths and at six month intervals thereafter. 
While a statute cannot re<iuire that the two Houses vote. It can provide special 
rules to help assure a vote. 

The Act requires that a resolution to terminate a national emergency shall be 
referred to the appropriate committee of the House or the Senate and that one 
such concurrent resolution shall be reiwrted out by such committee together with 
Its recommendation within fifteen calendar days, unless such House shall other- 
wise determine by the .veas and nay.*. Any c-oncurrent resolution so reported shall 
become the pending business of the House in question and shall be voted on 
within three calendar days unless otherwise determined by yeas and nays. Pro- 
vision is made to make a resolution passed b.v one House the pending business 
of the other within three calendar days. In the event of a disagreement the com- 
mittee of conference is required to file its report within six calendar days after 
referral and the resolution must be acted on by both Houses not later than 
another six days. The.se rules are specifically designated as an exercise of the 
rulemaking powers of the Senate and the House and deemed a part of the 
rules. 

Title IV is the next major section and it provides that the President mu.st 
specify the provisions of law under which he Intends to act and restates a pro- 
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vision in Title I requiring publication of declarations and executive orders in the 
Federal Register. Title V requires an extensive system of record keeping by the 
President and executive agencies so that the Congress and the public may know 
what actions are taking place. All significant orders must be transmitted to the 
Congress and after each three month period during an emergency the President 
must report to the Congress all expenditures incurred by the government during 
that period. After an emergency a final report of expenditures must be filed. 

Title VI contains two sections. Section 601 repeals statutes which both the 
Executive and Legislative branches deem to be obsolete. While the list is not 
exhaustive, the remainder will be dealt with by the House Committee reviewing 
deadwood legislation, the Committee on Law Revision, 

Section &yi exempts from the provision of the National Emergencies Act six 
statutes that the Executive branch found so crucial to the continued operation of 
the government as to require their continuation. All other emergency statutes are 
made dormant by the provisions of Title III but the six statutes in this section 
continue in full force. This section, too. Is the result of compromise. While we 
would have preferred to cover all emergency statutes, the course agreed to calls 
the attention of each committee of the House and the Senate to the need for 
permanent law in these areas, and to require that these committees study the 
pertinent laws and report to its respective House within 270 days. 

The most significant statute in Section 6C»2 is the Trading with the Enemies 
Act Senator Mathias referred to earlier. Another .statute relates to the authority 
of the President to call up the Reserves. Other statutes refer to purcha-ses and 
contracts for property, assignment of claims and the transfer of contracts. 

It has been our feeling that it is appropriate to llm^t the exceptions to the Act 
to the smallest possible number of statutes and to press for corrective legislation 
even In those cases. While important governmental activities are involved, there 
is little reason to continue as the underpinning of executive action broad emer- 
gency authorities such as the Trading with the Enemies Act. I have every con- 
fidence that the Congress will act swiftly in every case where practices built up 
under emergency authority are reasonable and necessary. 

Mr. Chairman, by this legislation we have sought to restore the Congress to 
its original con.stitutional place in providing for effective government during 
times of war or severe crisis. AVe have also sought to assure that each of the 
branches can use its respective ix>wers and carry out Its assigned responsibilities 
In order to contribute to a common purpose of national security. I believe we 
have succeeded. 

Mr. FLOWERS. We will recess the hearin": on this particular matter. 
[Whereupon, at 3:15 p.m., the subcommittee adjourned, subject to 

the call of the Chair.] 
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.    THURSDAY, MABCH 13,  1975 

HOTJBE OF EEPBKSENTJITIVES, 

SUBCOMMITTEE OX ADMIXISTRATH-E LAW 
AND GoVERNatHNTAL RELATIONS 

OF THE COftlMITTEK ON THE JuMCIARY, 
Washington, D.C. 

The s^ibootmnittee met, puTsiiaut: to notice, at 1:30 p.m. in room 2141, 
-liayhTirn Ploiise Oftifp Biiildin<r, KepresenfcatiTre Walter Flowers 
[chairman of tlie subcommittee] presiding. 

Present: Representatives Flowers, Danielson, Jordan, Mazzoli, 
•Jloorhead. and Fish. 

Also present: William P. Shattuck, counsel: Alan F. Coffey, Jr., as- 
sociote c-ounsel. 

Mr. FLOWERS. Gentlemen, wo will proceed. 
Sliofht I say on behalf of all of the committee, welcome to Mr. Elting 

Arnold who is senior coimselor to the General Counsel of the Treas- 
ui-y: Mr. Stanley Sommerfield. Chief Counsel, Foreij?n Assets Control; 
Ml-. Dennis OTonnell, attorney' in the Office of the General Counsel; 
and Mr. Arthur Schissel, chief .'legislative section, Office of the Greneral 
Counsel. 

I believe we have all of you jrentlemen here today, and as you are 
aware we are continuing our inquirj- into H.R. S884, a bill, "to termi- 
nnte certain authorities with respect to national emergencies still in 
effect.-' 

Wc particularly wanted to hear'from Treasury first, of the Depart- 
ments that would be affected, because we are cognizant of the impact 
that it might have. Certain ])iocedures that are now in effect as a re- 
sult of. for instance, the national banking emergency and mattei-s of 
that sort. 

So, without further ado on my own part, unless my colleague from 
Texas has a word or two, we wifl proceed to hear you gentlemen. 

Ms. JoRDAx. No; I just appreciate you gentlemen coming. 
ilr. FLOWERS. You may proceed. 

TESTIMONY OF ELTDTG ARNOLD, SENIOR COUNSELOR TO THE GEN- 
ERAL COUNSEL, U.S. DEPARTMENT OF THE TREASURY. ACCOM- 
PANIED BY STANLEY L. SOMMERFIELD, CHIEF COUNSEL, 
FOREIGN ASSETS CONTROL; DENNIS M. O'CONNELL, ATTORNEY- 
ADVISER, OFFICE OF THE GENERAL COUNSEL: AND ARTHUR 
SCHISSEL, CHIEF, LEGISLATIVE SECTION OF THE GENERAL 
COUNSEL 

!Mr. ARXOLD. Mr. Chairman, we are very glad to be here. With your 
permission I would like to read a brief statement which we have 
prepared. 

(37) 
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It is a pleasure to be here with you today to discuss the proposed 
National Emergencies Act, H.E. 3884. 

As this committee is aware, this legislation is the outcome of 2 years 
of study and hearings conducted by the Senate Special Committee on 
the Termination of Sie National Emergency. The Treasury, as well as 
other executive agencies, has worked with the special committee in 
evaluating existing emergency powers and statutes. Among other mat- 
ters, careful attention Mas given to the question of which statutes 
should be repealed as obsolete, which should be recast as permanent 
legislation, and which should be retained for use on an emergency 
basis. 

The amended version of the Senate national emergencies bill, intro- 
duced in the last Congress, which passed the Senate on October 7,1974, 
reflected the reconmiendations of the executive agencies. The Director 
of the OiBce of Management and Budget wrote to the chairman of this 
committee on December 12,1974, that the Senate measure, as amended, 
was acceptable to the administration with the exception of one point 
which has been met in H.R. 3884. 

Mr. Chairman, however, I have just been informed that the Office 
of Management and Budget is currently reviewing the proposed legis- 
lation to determine whether any modifications may be required in the 
opinion of the administration. 

With the change just mentioned, H.R. 3884 is substantially identical 
to the Senate passed bill on which 0MB submitted its report in De- 
cember. The Treasury Department considers that this legislation repre- 
sents a workable approach to the national emergencies question. Per- 
haps it may be helpful to highlight features of this bill which the 
Treasury regards as especially important. 

First, the bill provides a full year in which the executive branch and 
Congress can make the adjustments which may be necessary or dei?ira- 
ble in relation to the termination of emergency powers provided for in 
section 101 of the bill. Given the nature of the legislative process and 
the number of statutes and programs that may require consideration, 
this appeai-s to be an entirely reasonable time for the purpose. 

Second, the Treasury strongly believes that the exemption of sec- 
tion 5(b) of the Trading With the Enemy Act from the bill's provi- 
sions terminating emergency powere is highly desirable. This exemp- 
tion is essential to the continued effectiveness of the foreign assets 
control program administered by the Department. 

In addition, we believe that section 5(b) should be retained for 
emergency use to deal with international financial and investment 
problems that may arise in the future. 

With respect to the foreigTi assets control program, termination of 
the emergency basis for use of section 5(b) would seriously affect tlio 
negotiating position of the United States with regard to controls 
which regulate transactions with several foreign countries and their 
nationals. Among other things, these controls freeze significant 
amoimts of Chinese and Cuban assets to be held for an eventual settle- 
ment of the claims of TT.S. citizens whose property in the Peoples Re- 
public of China and Cuba has been seized witliont compensation. In 
this regard, it also appears that constitutional prolilems might arise 
with respect to the validity for continued blockins: of assets of foreign 
coimtrics if all national emergencies or authorities thereunder were 
terminated. 
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Finally, the provision of tlie bill pix)viding for termination of fu- 
ture national emergencies bj' concurrent resolution is, in our judgment, 
preferable to tlie original proposals to terminate emergencies at a 
date certain. We feel that section 202 of the bill provides for adequate 
congressional control over the period for which future emergency 
declarations may remain operative, without unnecessary inflexibility. 

In sum, the Treasury believes that H.R. 3884 strikes a reasonable 
balance between the need to resolve questions with respect to emer- 
gency powers and the need to preserve flexibility for dealing with crises 
that may occur in the future. 

Mr. FLOWERS. Thank you. 
Mr. ARNOLD. Mr. Chairman, we will do our best to answer any ques- 

tions that the committee may have. 
Mr. FLOWERS. Thank you. 
Do any of you other gentlemen have a statement at this point, or 

are you available for questions ? 
Mr. ARNOLD. This is the only statement. 
Mr. FLOWERS. We have a team effort here this afternoon. Veiy good. 
Basically, then, your statement in gist is that you approve of the 

bill as currently drafted and landing before this subconmiittee, wjiich 
contains the exemptions which you as a Department are interested in. 
Is that correct ? 

Mr. ARNOLD. Yes, sir. 
Mr. Fix)WERS. In that regard, you are talking about the Trading 

With tlio Enemy Act, and the Bank Emereency Act ? 
Mr. ARNOLD. We are primaril}'. There is a statute relating to cus- 

toms matters of a relatively incidental nature, which was relerrod to 
in our letter to your committee last fall, which has some interest. But 
it is something that can be solved much more readily than any major 
change in these other matters. 

Mr. FLOWERS. In our discussions with the two prime Senate spon- 
sors last week, and in my own delilierations over this matter in prep- 
aration, of course, it occurs. I think, if you are tiying to clean up tlie 
re<;ord book, so to speak, which is what we are trying to do, and I think 
it needs doing—the best possible solution would be a complete solu- 
tion ; that is, to absolutely terminate all existing emergencies. But you 
people feel that it is absolutely necessary for these exemptions in Aour 
own area? 

Mr. ARNOLD. We do, sir. 
Mr. PYOWERS. Let us talk about these two particular ones, then. As 

far as the Ti'ading With tlie Enemy Act, Mould tliere be any altorna- 
tives, legislativewise, or would there not be an alternative to exemp- 
tions under the provisions of this act ? 

Mr. ARNOLD. We do not believe, Mr. Chairman, that there is any 
alternative tliat could be readily worked out in time to permit expe- 
ditious passage of the pending legislation. The technique adojjted in 
the bill, with whicli we are in accord, is to pct aside certain statutes, 
including section 5fb) of the Ti'ading With the Enemy Act. for 
prompt subsequent consideration in whicli the Treasury would be fully 
prepared to join. But we have not formulated, as of this time, any 
specific proposals. If the bill passes, we certainly would—and I did not 
mean to use the "if" in any negative sense—if the bill passes, we would 
certainly be ready to join with the committee and the Senate in work- 
ing out, hopefully, some acceptable solution. 
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Mr. FLOWERS. I do think that is a constructive snjB^estion. 
Xow, the other matter of some importance to the I^p«irtmenf of the 

Treasnry, the Bank Emergency Act of 1933—it bogj^les the mind that, 
he7'e in 197.'>, that we still find useful to ojierate in certain respects 
imd«r a declared emergency in 19JJ3. We do see some similarities on 
the economic horizons anyway, between 1975 and 1933, that we are 
concerned abotit. But what if you can, in summary and biiefly. what 
particular propositions does this enable you to deal with better than 
you would otherwise? 

Mr. ARKOLD. Mr. Chairman, if I understand the situation correctly, 
and my colleagues may want to correct me here somewhere, the differ- 
ence on the internal banking side of the matter and the foreign side 
of tlie matter with regard to section 5(b) is quite pronounced, quite 
significant. We are not, at least in any marked degree that I am aware 
of, depending on the domestic side at this time. The concern that we 
have IS the results or significance of section -^(b) with i-egard to cer- 
tain matters in the foreign field, notably the foreign assets control 
regulations. As I underetand the pro|X)sed act—the domestic side of 
5(b) would not be repealed at this stage. It would l)e available for 
use, but its use would be subject to all of the provisions of the act gov- 
erning the future declaration of emergencies, whereas on the foreign 
side, we are obliged by the course of history to rely upon an outstanding 
declaration of emergency, until someihing better, at least, if there is 
sonietliing better, can 1)6 substituted. And this, as I see it. is the essential 
difl'erence between the two sides of the mattei*, the domestic and the 
foreign side. 

The. act will leave many emergency powers available to the Presi- 
dent, to be exercised if and when it is approj)riate. in accordance with 
the terms of the act. That is the situation on the domestic side. It is not 
tlie situation on the foreign side. 

ilr. FLOWKUS. Tliis is largely the statement you submitted in connec- 
tion with the Senate hearings on the matter, I presume ? 

Mr. ARXOLD. Yes. 
^Ir. FLOWKRS. T do not hare any further questions at this point. T will 

yield to the gcntleladv from Texas for whatever inquiry she would like 
to make before yielding to the gentleman from California. 

Ms. JORDAN. Sir. on page 3 of your statement, T would like for you 
to educate me on the constitutional problem which could arise with- 
out 5(b). You see—your first paragi-aph? Just educate on that—what 
prolilems are you talking about? 

Ml-. Auxoi.D. Yes. we can do that. The problem is the jirotection of 
tlie fifth amendment again.st the taking of property without due process 
of law, including proper compensation. Basically, friendly aliens are 
probably entitled to the same protection of this provision of the Con- 
stitution as citizens, and I believe that this was cited in substance in 
the RuMman Volvntrcr FJeffcnRc 2821'i'.S. 4R1. 

However, the situation is different with regard to the blocking of 
property in time of emcrgencv. This matter was litisrated in a case a 
few venrs ago. SorrliTto v. Frdfrnl /?r.9er>'r Bank of Nnr York, which 
is .301 Fed. (2d) 106 (lOfifi). And the point, in short, is if blocking were 
attempted under any other authority or any other theorv of law than 
the existence of an emergency, blocking might prove to be ineffectual 
constitutionally. As I said earlier, and as my statement indicates, there 
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are, for example, substantial amoimts of Chinese and Cuban assets 
•which should, at least in tlxe opinion of the administration, be held imtii 
property settlements can be woi'ked out witlx the respective countries. 
Of course, in Cuba, we are not even at the same stage that we are with 
China, and with China, the principal effect of the controls today is this 
blocking of existing assets to be held for a property settlement. 'With 
Cuba, we still have an active foreign assets control over transactions^ 

But, looking at this one central aspect, it might be seriouslj' infringed 
on if there were an instant termination of the emergency. And this is 
one of the reasons wliy, in response to the chairman, althougli I did 
not mention it specifically, we feel that time is required to work out a 
solution here, in regard to the blocking controls mider section 5(b). 

Ms. JORDAN. Did the Court state specifically that the amendment 
which says you cannot take a pei-son's property without just compen- 
eatiou—did the court say that that proviso specifically applies to 
friendly aliens, or is that an expanded interpretation of the negotia- 
tors with those countries ? 

Mr. ARNOLD. Mr. Sommerfield, who is with me, is more expert on the 
decisions specifically than I am. WiUi your permission, I will ask him 
to respond to that question. 

Ms. JORDAN-. Please do. 
Mr. SoMMEKFiKLD. The history is that tlie Supi-eme Court held, in 

about li)21, that the Congress and the administration could not talte 
monevs that were due to Russian citizens after the Bolshevik Revolu- 
tion. It was funds owing for the use by the United States of the volun- 
teer flTOt in World War I. After the Bolshevik Revolution, Congi-ess 
enacted a law pro\'iding in effect that we would not pay the-se Russian 
citizens, because of the Bolshevik nationalization of American invest- 
ments in Russia. So that was the standing principle of law applicable 
to foreign assets in the United States at all times since 1921. 

In 1965, we were sued by attorneys for the Cuban regime, and 
in effect, they relied upon that decision. They said, there is no state of 
war between the United States and Cuba—indeed, we legally recognize 
Cuba to this day, although we do not have diplomatic relations with 
them. Consequently, the argument of the attorneys for tlie Cubans was 
that as friendly aliens technically they had a right to have their 
blocked assets released. We initially responded that a blocking does 
not "take" the assets. All a blocking docs is tie them up, so that they 
cannot be disposed of without Gorvemment authorization. Tliat posi- 
tion was upheld in the lower court in the district court. The court of 
appeals sustained the decision of the lower court, but on a differen! 
theory. That court said, no, when you tie up a foreigner's assets for an 
indefinite and lengthy period of time, as you have done with respect 
to Cuba, and for that matter with respect to China, that amounts to 
a deprivation of property without compensation, and normally you 
cannot do that, as was held in the Russian Volunteer FUet case. 

The court went on to say, however, that the world is no longer the 
old-fashioned world of black and white. Tliere are some gradations in 
here; and they said, in effect, a blocking of this type, a "taking" with- 
out compensation, is justified only as under an emergency situation. I 
am not sure they used the words "only under." They did not use that 
exact language. But their rationale was, blocking is justified as a reac- 
tion to the provocations that the United States underwent when Castro 
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nationalized American property in Cuba, when Casti-o had missiles 
pointed at tlie United States, where we were at the verge, perhaps, of 
an invasion of Cuba. In effect, what they said was, in that type of situ- 
ation, whicli is essentially an emergency situation, it is constitutional. 
They even indicated that it might, at a future date, be constitutional 
in that type of situation to vest the property; not just block it, but take 
it over and use it to pay American citizens for losses suffered in Cuba. 

So. the point that we are concerned about is that in view of this 
rationale, you need an aura of emergency to justify a continuing block- 
ing or even a vesting of these assets; if we lose the aura of emergency, 
and we put the blocking restrictions on a permanent nonemergency 
status, we can run into a good possibility—I do not know whether it is 
inevitable or not—there is a good possibility that the courts might 
rely on the precedent of the Eti^inan Volunteer Fleet case, and hold 
that if Congress has determined that there is no emergency. Accord- 
ingly there is no emergencj', the courts could rule that there is no con- 
stitutional justification to take a foreigner's assets, or tie them up 
indefinitely as we do. This is what we are concerned about. 

Ms. JORDAN-. Thank you A'ery much. Xo further questions. 
Mr. FLOWEKS. Thank you. 
The gentleman from California is recognized. 
Mr. MooKHEAD. In your statement you indicate the necessity of re- 

taining the powers in the Trading With the Enemy Act as a part of 
the law. Do you think that they should be made a part of the perma- 
nent powers of the President ? 

Mr. ARNOLD. Mr. Congressman, I do not believe at this stage that the 
Treasury has a definite view on that. It is pi-etty obvious in many ways 
that some power in the executive branch to deal with sudden emer- 
gencies involving necessity of imposing blocking controls and the like 
would be desirable, but it is a subject on which we are not yet ready to 
express a definite view. We feel that this type of question can best be 
answered if the bill passes and the respective committee with jurisdic- 
tion, and there are several items in the bill that fall in difi'erent com- 
mittees, enters into the matter. At that time it would be appropriate 
and necessary to fnce up squarely to tlie question, but I do not think 
at tlie moment tiiat we have a definite answer for you. sir. 

]\Ir. MooniiEAD. I see. Section 602(a) lists the statutes that are ex- 
exempt from the provisions of the National Emergency Act. What 
would your reaction be to a time limit on the exemptions of these laws? 

Mr. ARXOIJI. There is in a sense a time limit, Mr. Congressman, in 
that the respective committee has to make a report within 270 days. 
There is not any absolute cut-off but an expedited consideration and 
presumably, a reasonably definitive report within 270 days is contem- 
plated by the statute. 

I believe that we feel that this is enough. I do not believe that we 
would recommend that there should be any flat cut-off period. The 
resi)ective committee might conceivably recommend in some cases— 
there are five or six statutes—it could conceivably recommend a con- 
tinuation Avithout substantial change. In another case it might recom- 
mend flat repeal. We are not experts on the other statute^s. I am sure 
that we would think in case of section .5(b) that some continuance or 
appropriate substitute should be found. But at this stage we do not 
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liave, as I said, we do not have a definitive recommendation. I do think 
that the provision for consideration and report within a fixed period 
is a reasonable procedure under the circumstances. 

Mr. MooRitEAD. One thing I was wondering about. In the report to 
tlie committee on proposed emergency legislation you indicated a 1- 
year grace period regarding the termination of emergency authorities 
would not be sufficient time. 

Now you indicate that a 1-year period might be a reasonable period 
of time. 

Sir. ARNOLD. I think there are two different provisions involved 
liere. The 1-year periofl relates to emergencies that would be termi- 
nated by this bill itself, and we thought that there would be time* 
within that 1-year to work out either administratively perhaps in some 
cases, but more likely by congressional enactment appropriate substi-- 
tutes where they would he needed. This is the case, for example, of the 
customs legislation that I mentioned briefly. 

However, some more active and, in a sense, more fundamental stat- 
utes are covered by section 602 on which I pointed out the 270-day 
provision and expressed the view that was held by the Department 
that this would be a reasonable approach. 

So we are reallj- considering two different categories of statutes, Mr. 
Congressman. 

Mr. MooRiiEAD. Are there any exemptions that yon feel should De in 
tlie law that arc not listed here ? 

Mr. ARNOLD. NO, sir. I mentioned that the Office of Management and 
Budget is conducting a review. AVe have not been infonned as to what 
they might have in mind. As far as the Treasury Department is con- 
cerned at this time without having the benefit of OMB's views, we are 
content with the law as it is drafted. 

Sir. MooRHEAD. Do you feel that you could live under it without any 
trouble? 

Sir. ARNOLD. We do. We think that, granted a reasonably careful at- 
tention under section 602 by the respective committee, we can live with 
this law. 

Mr. SIooRiiHiiD. Thank you very much. 
Sir. ARNOLD. Thank you. 
Sir. FLOWERS. I recognize the gentleman from Kentucky. 
Sir. MAZZOLI. Thank you very much. Sir. Chairman. I apologize for 

not having been here for the whole extent of the testimony, Mr. 
Arnold, but I have had a chance to briefly go over it and perhaps you 
have answered those questions, I guess. That is, having reviewed this, 
you are satisfied that this provides a workable handling of what ob- 
viously is a very intricate and difficult situation. 

Is that true ? 
. Mr. ARNOLD. Yes, sir, we do. It is like much legislation. We might 

have preferences for some more or less restrictive provision here or 
there, but considering the whole problem and the necessity, or the 
desirability, of some ovei-all solution, we are in accord with this 
proposed legislation. 

Sir. SIAZZOLT. Thank you very much, sir. I appreciate it. Thank you, 
Sir. Chairman. 

Sir. FLOAVERS. Thank you, Mr. Slazzoli. 
The gentleman from New York. 



Mr. F18H. Mr. Cliftirman, thank you. I appreciate the tfesfcimony 
received and I think it is clear. I do not have any questions to ask the 
witness. 

Mr. FLO^TIKS. Thank you, Mb. Fish. Gentlemen, I quite frankly do 
not have any questions. If you will give me a moment to confer with 
counsel  

Mr. ARNOLD. Certainly. [Pause] 
Mr. FLOWTSRS. I am going to yield to our coimsel, Mr. Shattuck, for 

questions. 
Mr. SHATTUCK. I hope I am not entering into an area of conjecture, 

but in view of your statements as to the necessity of the emergency 
basis for a blocking of assets under the previous situations that you 
outlined, what would be the effect of the bill's new provisions conce^m- 
ing a recurrent review of emergencies in terms of assets, if I make 
mj'self clear? What would'happen if the Congress should have to 
consider this periodically? If at some point the Congress ended the- 
emergency, then the blockage would end? 

Is that a proper conclusion ? 
Mr. AHN^OLD. It might well be, yes, sir. I- think that is the logical 

consequence of reasoning that has been expressed here, or at least the 
possible logical consequence. Presumably, if the Congress were faced 
with the question 3 years from now or 5 years, or whatever, in relation 
to some new blocking under a newly declared emergency it would take 
this particular factor in account in its dfecision as to whether or not to 
terminate the emergency. 

I do not believe that I can give you any more specific answer than 
that. It seems to me that that would just be the inevitable situation. 

Mr. SHATITCK. Thank you. I would like to direct to Mr. Sommer- 
field a somewhat similar question. As I listened to his answer, he indi- 
cated that the court indicated that the situation, as of at the time of the 
blockage, was significant. Some sort of an emergency situation had to 
be in existence to justify the blockage or blocking of the account. 

That seems to be something that occurred at that time, not a con- 
tinuing thing, necessarily. 

Mr. SO:MMERFIF.LD. No; I do not think so, sir. As I understand it, my 
opinion would be this. You have to have an emergency declaration, 
a valid emergency in existence. I do not mean a factual one, but rather, 
a legal one. Tliai; is, you do not have to have Castro aiming missiles 
at. you today. You do not have to have a state of hostility or imminent 
hostilities in effect. 

What you need is a legal emergency on the books. The courts are 
not going to look behind that, at least they ha\'e not so far, and they 
have indicated they will not, subject, of course, to the possibility of an 
ultimate Supreme Court decision. But they have indicated so far that 
they vrill not look behind the President's declaration of an emergency. 
The existing emergency is a A^alid omcrgenc^' as far as tiiey arc con- 
cerned. If an emergency exists, vou can jiistify the continued blocking 
of the assets. If yon terminate it, you may not have a constitutional 
basis for continued blocking. 

Mr. SHATTUCH. Thank you. 
Mr. FLOWERS. I am going to yield to Mr. Coffey, minority counsel^ 

for a question or two. 
Mr. CoFFET. Thank you, Mr. Cliairman. 
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!tdo nob mean to belabor the point, Mr. Sommerfield, but if I could 
follow up a minute on ilr. Shattuck's question. As I get it, by exempt- 
ing tlie Trading With the Enemy Act, -we are, in effect, continuing 
the emergency for the sake of that statute. 

Is that your interpretation ? 
Mr. SoMMKRFrELD. You are continuing an emergency which will 

permit the continued operation of those controls which are now in 
exiBtenco,. embaxgoing Cuba, embargoing North Korea, embargoing 
Nortli \netnaju, freezing many millions of dollars of Chinese and 
Cubaa assets and controlling strategic shipments to Eastern Europe. 
The latter one I am sure you could deal with under new legislation 
without difficulty. You do not need an emergency for that one although 
it is under this authority at present. 

Respecting tlie other regulations, where there exists, in particular, 
the freezing of assets, you have to have, as I see it. a continued emer- 
jfency in existence legally to justify the action and I, in effect, am say- 
ing that I think there is a question—I cannot predict how the courts 
would actually rule but I think there is a question—a risk, and not an 
insignificant one, that if there were no emergency legally in existence 
on u!e books, you could not in a peacetime activity continue to block 
these assets until you reacli some settlement with these countries. 

I might add just as a matter of background that the Secretary of 
State announced about 1J>72, I believe, or 1971, that we had reached 
an agreement in principle with the People's Republic of China, for 
settlement of American claims against China, but that has never been 
implemented because of negotiating difficulties. If you lost this block- 
ing control you are just letting tlie Chinese talvC $90 million freely out 
of the United States and hoping you will be able to collect from them, 
which, without collateral, may be difficult. 

Mr. CoFFEY. My point would be that under the criterion you set 
down, a legal emergency must be in effect to justify the continued 
validity of tlie bloclvUig. 

I would argue, perhaps, that if we passed this bill that there would 
not be a national emergency legally. In effect, we are exempting the 
Trading With the Enemy Act from the provisions of this legislation 
but we are not continuing the emergencies here. You do not see a 
problem ? 

Mr. ARNOLD. This is a possibility, sir, but actually, the bill does not 
terminate the emergencies despite the language used in one title. 

Mr. CoFFEY. I understand that. 
Mr. ARNOLD. It says that existing emergencies are not effective with 

regard to the various uses; it says they are not effective really with re- 
gard to any uses but it exempts from that provision the statutes that 
are referred to in the last section, section 602. 

In truth, w« have not focused sharply on the point that you raised. 
It certainly did not occur to us that there would be any problem in. 
that direction. Since the emergency is not technically terminated, it 
seems quite appropriate—it does to me as an individual, at least—that 
Congress should decide that by and large the effect of emergencies 
will not continue but tliat there is good reason in a particular field to 
have tlie effect continue longer to allow Congress and the administra- 
tion to consider what to do about the matter. 

82-218—75- 
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So, in short, I do not think we do have a worry along the lines of 
what you have raised. 

Mr. CoFFKY. All right, fine. You see the powers and authorities lan- 
gniage as sufficient for your purposes ? 

^f r. ARNOLD. Yes, sir. 
Mr. CoFFEY. One additional question, if I might. That has to do with 

title V of jthe bill. 
Title V is concerned with the accountability and reporting require-' 

ments that the executive agencies and the President will have under 
the National Emergencies Act. One of the phrases that is used here a 
number of times, I guess a couple of times, is "all significant orders," 
and this is a somewhat vague phrase. 

I would like to get the reaction of one executive agency that will 
have to comply with that as to what you feel this really means and 
what would couie under it in your interpretation. 

Mr. AK.vor.D. I tliink, speaking A-ery frankly, you have to consider 
the present draft against the background of some of the earlier pro- 
po.sals, which were considerably more onerous in their reporting re- 
quirenicnts. And it seemed to the administration that the new draft 
was a distinct improvement. Perhaps we have not focused with all 
carefulness on wliat would be "significant." 

I am inclined to think personally that practically any order by the 
President would be significant. He does not make many orders on a 
given subject and when he does it is generally pretty significant tliat 
he has made an order. 

So I think really that that would work out pretty well just in prac- 
tice, that one would tend to list all of the orders of the President most 
likely. I do not want to say that flatly. That is not a clear thing. But 
it would seem to me to tend to go that way in fact. 

Could I interject one thing? I meant to mention earlier, it is purely 
a drafting matter but it seems to me that the word "such" in the fifth 
line of section 501(a) is surplus, and perhai^s tlie committee or the 
connnittee's staff would like to consider this. There is no antecedent 
for the "such" in the sentence, and it looks to me as if it had been 
carried over from some earlier period, perhaps. 

At any rate, the committee might like to think about that in its 
drafting work, 

ifr. CoFFEY. I have no fuither questions. Thank 5'ou. 
Mr. FLOWERS. I will agree with the gentleman about the word 

"such." 
The gentleman from California has come in and I will recognize 

him. 
Mr. DANIELSON. I will defer my questions for the time being. I was 

unavoidably delayed and I would like to review the written statement. 
Mr. FLOWERS. The last time the gentleman was not here we adopted 

his amendment in absentia. 
Mr. DANIELSOX. It proves that silence is golden. 
Mr. FLOWERS. Mr. Fish, do you have any further questions or com- 

ments, or Mr. Mazzoli ? 
^Ir. MAZZOLI. Mr. Chairman, I have sort of an extraneous comment. 

I would like to welcome my good friend, Art Schissel, who has some 
very strong connections to my district city of Louisville, who has 
worked with the Govenmient and has been outstanding. His presence 
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today is an indication of that and I would like to extend my personal 
^velcome to him and wish him lots of good luck. 

Mr. FLOWERS. That is not extraneous. 
Mr. MAZZOLI. Perhaps extraneous to national emergencies, but cer- 

tainly to Louisville it is very important. 
Mr. ABNOLD. Mr. Chairman, may I respond to that? We wanted 

Mr. Scliissel to sit at the table with us. He modestly said he preferred 
to be in the audience. I am glad you recognized him. 

Mr. FLOWERS. He is singled out. Next time we expect him to be sit- 
ting at the table. 

[The prepared statement of Mr. Arnold follows:] 

STATEMENT OF ELTINO ARNOLD, SENIOR COUNSELOR TO THE GENEHAL COUNSEL OF 
THE  DEPAKTMBNT   OK  THE  TftEASUBY 

Mr. Chairman and Members of this Subcommittee : 
It is a pleasure to be with you today to discuss the proposed "National Emer- 

gencies Act" (H.R. 3884). 
As this Committee is aware, this legislation is the outcome of two years of 

study and hearings conducted by the Senate Special Committee on the Termina- 
tion of the National Emergency. The Treasury, as well as other Executive agen- 
cies, has worked with the Special Committee in evaluating existing emergency 
ix)wers and statutes. Among other matters, careful attention was given to the 
<luestion of which statutes should be repealed as obsolete, which should be recast 
as permanent legislation, and which should be retained for use on an emereency 
basis. 

The amended version of the Senate national emergencies bill, introduced jn 
the last Congress, which passed the Senate on October 7, 1074, reflected the 
recommendations of the Executive agencies. The Director of the Office of Man- 
agement and Budget wrote to the Chairman of this Committee on December 12, 
1974 that the Senate measure, as amended, was acceptable to the Administration 
with the exception of one point which has been met in H.R. 3S84. 

With this change, H.R. 3884 is substantially Identical to the Senate-pas.sed 
bill on which 0MB submitted its report in December. The Treasury Department 
considers that this legislation represents a workable approach to the national 
emergencies question. Perhaps it may be hel[)ful to highlight feiitures of this bill 
which the Treasury regards as especially iiiiportant. 

First, the bill provides a full year in which the Executive branch and Congress 
can make the adjustments which may be necessary or dcsiralilc in relation to 
ihe termination of euiorKeiicy powers provided for in section IdX of the bill. 
Given the nature of the legislative process and the number of statutes and pro- 
grams that may require consideration, this api)ears to be entirely reasonable 
time for the purpose. 

Second, the Treasury strongly believes that the exemption of section .5(b) 
of the Trading with the Enemy Act from the bill's provisions terminating 
emergency powers is highly desirable. This exemj)tion is essential to the con- 
tinued effectiveness of the Foreign Assets Control Program aduiini.stered by the 
Department. In addition, we believe that section 5(b) should be retained for 
emergency u.se to deal with international financial and investment problems that 
may arise in the future. 

VTith respect to the Foreign Assets Control Program, termination of the 
emergency basis for use of section 5(b) would seriou.sly affect the negotiating 
position of the United States with regard to controls which regulate trans- 
actions with several foreign countries and their nationals. Among other things, 
the.se controls freeze signiflcant amounts of Chinese and Cuban assets to be held 
for an eventual settlement of the claims of United States citizens whose property 
in Communist China and Cuba has been seized without compensation. In this 
regard, it also appears that constitutional problems might arise with respect to 
the validity for continued blocking of assets of foreign countries if all national 
emergencies or authorities thereunder were terminated. 

Finally, the provision of the bill providing for termination of future national 
emergencies by concurrent re.solution is, in our judgment, preferable to the orig- 
inal proposals to terminate emergencies at a date certain. We feel that section 
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202 of the bill provides for adequate Congressional control over the period for 
wliich future emergency declarations may remain operative, without unnecessary 
inflexibility. 

In sum, the Treasury believes that H.R. 3884 strikes a reasonable balance 
between the need to resolve questions with reseect to emecgencj; pdrwers. and: the 
need to preserve flexibility for dealing with crises tliat may occur in the future- 

Mr. FLOWERS. Mr. Fish. 
Mr. FISH. I cto mot have any questiona, Mr. Ghairmaa. 
Mr. Fi-owERs. Thank you, gentlemen. I clo not soe any sense in be- 

laib^ring it. If we have reached an iUiconmiodation, if we uiuhji-staJicl 
each other, I will declare that this meeting; be adjourned and we will 
recess until further call oi the Chair, whifJi will probaJjly be next 
Wednesda}', gentlemen, and we will hear from Defense. 

I -wojild suggest in light of the brevity we find here we might try 
to conclude that aspect. Thank j'ou. 

[Whereupon, at 2:10 p.m., the subcamnaittee adjoui-ned^ to recon- 
veae subject to the call of the Chair.] 



NATIONAL EMERGENCIES ACT 

WEDNESDAY, MARCH 19, 1975 

HOUSE OF REPRESEXTATIVES, 

STTBCOMSriTTEE  OX   ADMINISTRATIVE   LAW 

AKD   CrOVEKXMKNTAI,   KEI^\TrON8 
or THE  COManTTEE  OX   THE  .ftTDIOLVRT, 

Washington, D.C. 
Tlie subcommittee met. pursuant to notice, at 10:0f» a.m., in room 

2141, Raybuni Hou.':c Office Building, Hon. Walter Flowers [chair- 
man of the subcommittee] presiding. 

Present: Representatives Flowers, Danielson, Jordan, Mazzoli, Pat- 
tii^oii, and Moorliead. 

Also present: William P. Shattuck, counsel; and Alan F, Coflfey, Jr., 
associate counsel. 

Mr. FLOWERS. Gentlemen, if we could, we will get started aiid see if 
Tve cannot conclude at an early hour. We have three Democratic mem- 
bers here, but we are short on Republican members, even when they are 
all liei"e, so wo Avill go forward. 

^AVe want to continue our hctirings on H.R. .3884, providing for ter- 
miiuition of national emergencies and providing a procedure for future 
national emergencies. We are delighted to have testimony this morning 
from both the Department of Defense and the General Sei-vices 
Administration. 

The first witness we have today will IK- from Defense, and we will 
ask him to come forward, Mr. Ijconard Niederlehner, who is the Dep- 
uty General Counsel of the Department of Defense, and sir, if yon 
have someone with you, the captain I just met or others, please intro- 
duce them and we will proceed. 

After Defense, we will have testimony for GSA, and I will intro- 
duce them later. 

TESTIMONY OF LEONARD NIEDERLEHNEE, DEPUTY GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE, ACCOMPANIED BY CAPT. 
CHARLES WILLIAMS. U.S. NAVY AND WALTER FENERTY, OFFICE 
OF THE JUDGE ADVOCATE GENERAL OF THE AIR FORCE 

Mr. XiEDKRLEiixER. Jfr. Chairman, I have with me this morning 
Capt. Charles Williams of the Xavy, who is quite familiar with the 
intricacies of military personnel law. Some of the items which we are 
interested in relate particularly to the Navy personnel structure. And 
this is his general field of interest within the Office of the Secrctarj' of 
Defense. And to my left is Jfr. Walter Fenerty of the OiUce of the 
Judge Adovacate General of the Air Force, who has a longtime famili- 

(49) 
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nrity witli the detailed barkground study of the emergency legislation* 
upon whicli the pending bill is based. 

T am very pleased to have the opportunitv to offer comments of the 
Department of Defense on IT.R. 3884. a bill to tei'minate certain au- 
thorities with respect to Xational Emergencies still in effect, and to- 
provide for orderly implementation and temiination of future na- 
tional emergencies. 

The Department of Defense faA'ors the goal of H.R. .3884 to termi- 
nate obsolete or unnecessary authorities based upon states of emergen- 
cies. HoweA-er, a relatively small number of the authorities currently 
dependent upon a state of emergency affect contracting procedures, 
personnel entitlements, and organizational stnicture of the Depart- 
ment of Defense; and it is belieA'ed that the Congress will want to- 
enact permanent legislation to treat with these various subiect matters. 

Legislative proposals have been made to the Congress dealing witli 
most of these items and it is hoped that they will receive attention in 
the near future. However, we lecoramend that they be exempted flom 
the broad sweep of the pending bill until such time as the Congi-ess lias 
an opportunity to consider whether, and in what form, these authori- 
ties should be enacted into peimanent law. 

World and national conditions have changed since President Tru- 
man officially proclaimed the state of national emergency in 1950 inci- 
dent to the commencement of hostilities in Korea. Many authorities 
which were used tlien for the first time were regarded as e.\traordinari% 

Since then, experience has demonstrated a need for these authorities 
in the regular conduct of day-to-day operations of the Department of 
Defense. The desirability of terminating existing states of emergency 
is recognized and no objection to their termination is entertained by 
the Department of Defense. 

However, there are certain continuing needs whicli are accommo- 
dated by the existing national emergency proclaimed by President 
Truman in lfl.50 but which are not specifically provided for in H.R. 
.3884. The bill should provide an exception for each of the items I 
shall now refer to until such time as the Congress is able to consider 
permanent legislation to meet the particular need. 

COXTRACTIXG  AUTIIORITT 

(a) Since 1041, there has been available to the Department of 
Defense .authority to deal with miusual contract circumstances. Ter- 
mination of the national emergency would terminate such authoi-ity 
of the Department of Defense (and certain other agencies) under 
Public Law 8r)-804, codified at r)0 U.S.C. 1431-1435, which is the 
current form of the 1941 statute. 

This statute provides authority to correct mistjxkos in contracts, to 
formalize informal commitments, to indemnify contractors against 
losses or claims resulting from unusually hazardous risks to which 
they might be exposed during the performance of a contract and for 
Avhich insurance, even if available, would be prohibitively expensive, 
and to grant other extraordinary contractunl relief. 

Tlie Commission on Government Procureinent. established bv 
Public Law 01-120, recommended to the Congress in 1072 that the 
authorizations of Public Law 85-804 be made available generally 
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rather than being dependent upon the existence of a state of war or 
national emergency. 

(6) The procurement process witliin the armed services is utilized 
to accomplish certain major social and economic policies by the place- 
ment of contracts in labor surplus areas and m disaster areas, by 
letting contracts to favor small business, and to achieve a balance of 
payments favorable to the United States. These collateral policies are 
achieved through tlie emergency exception to the requirement for 
formal advertisement imder the Armed Forces Procurement Act (10 
U.S. C. 2304(a)(1)). 

The use of tnis emergency exception is limited by the Armed Serv- 
ices Procurement Itegulations, codified at 32 CFR 3-201), to the 
achievement of tlie enumerated policies. In the light of the importance 
attaclied to these social and economic purposes, Congress should have 
the opportunity to consider the establishment of appropriate contract- 
ing procedures on a permanent basis. 

PERSOXNEL   AD3IINISTEATI0N 

A number of personnel procedures -n-liich have become basic to the 
current military structure are based upon a state of emergency. Major 
legislative proposals which place many of these personnel procedures 
on a permanent basis have been proposed but have not been enacted. 

They have been considered, however. The latest and most compre- 
hensive of these proposals, the Defense Officer Pei-sonnel Management 
Act, was introduced in January 1974, but was not acted upon. Hear- 
ings were held. It will be resubmitted to the New Congress in 197.5 
and, if passed by the Congress, will cure most of the problems I shall 
now mention. These problems can be classified under two categories— 
those that deal with Defense organization and those that deal with 
personnel entitlements. 

Under the heading of Defense Organization, the first item is reten- 
tion of the emergency authority of 10 U.S.C. 3444 and 8444 which are 
required for tlie following purposes: 

(a) To provide the authority to make temporary appointments of 
officers in the Chaplain, Judge Advocate, and Medical fields, who, be- 
cause of constructive service credit in their specialties, are considered 
for permanent promotion earlier than line officer counterparts, and 
whose separation for failure of promotion might become mandatory 
under conditions inconsistent with the needs of the service. 

(b) To provide the authority of tlae President as Commander in 
Chief to grant temporary appointments to exceptional officers of tlie 
Army or Air Force. An example is the promotion of the Air Force 
astronauts. 

(c) To provide the authority to appoint alien doctors as officers in 
the Army and Air Force to meet critical shortages of military medical 
personnel. 

(2) Over a period of years, the personnel structure of the naval 
service has developed around several emergency authorities which 
now form the basis of officer management. These authorities include: 

(a) Section 5231(c) of title 10, Uiiited States Code, which suspends 
existing limitations on the number of admirals and vice admirals in 
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the ^avy. If this authority is not continued, tlie Nav\' will lose ap- 
proximately one-half of its thi-ee-and four-star admirals. 

(b) Section 5232(b) of title 10, United States Code, suspends exist- 
ing limitations on lieutenant generals of the 'Marine Corps. If this 
iiuLhority is not continued, the Marine Corps •will lose five of the 
currently authorized seven lieutenant generals. 

(c) Section 5711(b) of title 10, United States Code, authorizes the 
suspension of the statutory limit of 5 percent for early promotion selec- 
tions specified in section 5707(c). This is the so-called selection l^elow 
the zone. 

(d) Section 5784(b) of title 10, United States Code, is needefl to 
suspend time-in-grade requirements for promotion to all Navy and 
ilarine Corjis gnides except lieutenant and lieutenant commander. 
Tliis statute is also the authority for suspension of tlie mandatory 
promotion selection rate provisions for certain staff corps officers to 
grades IJCIOW rear admiral. 

(e) Section 5787, of title 10, United States Code, provides for tempo- 
rary promotions in the Xa\'>'. Failure to retain this authority would 
require approximately 650 limited duty officers in tlie grade of lieu- 
tenant conunandei- to revert to tlie gra<le of lieulcnant. Dls<'on(inuance 
of tliis authority would also require Senate confirmation of all regular 
promotions to lieutenant (junior grade). 

I would like to add a thought to tlie prepared statement at this 
particular point, Mr. Chairman. The five preceding items I have men- 
tioned are peculiar to tlie Navy and jMarine Corps. "While the Na\"y is 
relying upon a limited number of emergency authorities for certain 
portions of the curi-ent officer management program, the authority for 
tlie Army and the Air Force in these areas is not based upon the exist- 
ence of an emergency. This type of difference between the laws relating 
to the military departments is addressed by the Departmejit of Defense 
in its proposals to the Congress for comprehensive legislation relating 
to the officers personnel management. 

Pending the enactment of sucli legislation, the repeal of the emer- 
gency authority would create an unfortunate dis{>aritv in the manage- 
ment of officers persomiel within tlie Department of Defense. 

PERSONNEL ENTrCLEMENTS 

(1) There are currently 913 members of the Armed Forces who are 
listed as missing in action in Southeast Asia. Onlv the emergency 
authority of sections 3313, G386(c). and 8313 of title 10, United States 
Code, authorizes the suspension of mandatory separation and i-etire- 
ments which would otherwise be applicable to allow some of these 
members to remain in the Armed Forces until they return or are ac- 
counted for. Whether or not their situation is viewed as warranting 
continuation of a national emergency, it would be inequitable to force 
tlicir separation or retirement while tliey are in a missing status. 

(2) Termination of the 1950 national emergency would also termi- 
nate entitlement to disability retirement or separation benefits under 
sections 1201 and 1203, of title 10, United States Code, for members 
witli less tlian 8 years of service whose disability of 30 percent or more, 
altliough incurred in line of duty while on active duti-, was not the 
proximate result of the performance of the active duty. Loss of this 
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eligibility—which would affect only junior officers and enlisted men— 
is particularly untimely wlien the Armed Forces are endeavoring to 
meet their manpower needs through voltuitary means. 

The Department recommends the deletion from the bill of subsec- 
tion (i02(a) (2), which refers to "Section 678 of title 10, United States 
Code"; this statute provides authority to order to active duty mem- 
bers of the Ready lieserve "In time of national emergency declared 
by the President after Januarj' 1, 1953." This .statute would Jiot be 
affected by termination of the existing national emergency. 

In view of the need for continuation of the autliorities I have re- 
ferred to. tlie Department of Defense recommends tiiat any legislation 
terminating emergency powers except the cited stjitutes from its eti'ect 
until such time as the Congress has the opportimity to consider the 
necessity for i)ermanent legislation. 

Finally, there is one procedural requirement of H.R. 3884 which 
does not ajipear to us to be realistic. 1 refer to tlxe provision in sub- 
section i")01(c) wliich requires a report to Congress on total expendi- 
tures within JiO days after tlie end of each quarter, during a national 
emergencj' period. 

The 30-day re[)orting requirement does not provide sufficient time 
to collect the required data for transmittal to Congress. Ninety days, 
we believe, would be more appropriate to accomplisli the task properly. 

Tills concludes. Mr. Chairman, the prepared statement. Mj- col- 
leagues and I will attempt to answer any questions wliich you may 
liave. 

Mr. FLOWERS. Thank you. sir. I do not know whetlier to say that 
I am glad to see tliat there is some controversy, wliich gives us a little 
bit more to talk about, or I am disturbed that this has not been 
brought to eitlier the Senate committee or to us before this time. 1 
-WHS not aware tliat there were, as you say, these important emergency 
powers that were not already in this legislation. 

Extending the exemptions to perliaps the extent DOD is asking 
and if other agencies have some similar problems with the legislation. 
T fear that what we are going to end up with is a piece of legislative 
work here that really does not terminate anytliing. It does not really 
do anything but give us a.cosmetic solution to what some of us liave 
thought was a.correction of the lecord that was called for. 

Now. basically, what you are talking abtnit here is what, two differ- 
ent' areas, one tlie contracting authority and the other is really per- 
sonnel administrntion, and is that about it ? 

]Mr. NiEDERLEHXER. That is- correct. Yes, sir. 
Ml-. FLOWERS. In two different areas. "Well, under the contracting^ 

authority, the first matter that you are talking about here, the legis- 
lation that wo, would be terminating has been on the books since 1941, 
is tJiat right? 

Mr; NiEnERLEiiXER. Some of it goes veiy, verv far back, yes, sir. 
Mr. FrxiWERS. Was this brought to (ho aJtention of the special 

Senate subcommittee ? Are you aware of that when they reported the 
bill in the last Congress? 

Mr. NTEDERLETIXER. Yes, ISfr. Chairman. Let me ghi? you jist a brief 
background statement. 

For tha House Committee, AVC filed a report on Docember 24. 1974, 
aft«r clearance witli the Office of ^lanagement and Budget, and we 
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are in the process of presenting an additional report on the pending 
bill, which is identical to the previous one, S. 3957 of the 93d Congress. 
ily personal familiarity with this problem dates from August of 1974. 

Xow. tlie entire decontrol process has been going on, I suj^pose, since 
alwjut 1948. There were two decontrol acts, which were managed by 
Senator Wiley in 1948 and 1949, and these resulted in the removal 
from tlie books of a great number of emergency and wartime 
authorities. 

The current study under Senate Ecsolution No. 9 was apparently 
initiated in January of 1973. Now, the problem whicli we encountered 
was this: tlie work of the Special Subcommittee was a study and it 
was not until sometime in 1974, I think Aiigust 22, 1974, that any 
form of a bill was introduced. 

AVe were not requested to comment upon it and there were no 
lioa rings held in the Senate. 

We prepared a report immediately upon the introduction of the 
bill and as T say, there was not time to present it to tlio Senate. We 
did provide it to the House Judiciary Committee under date of De- 
cember 24, 1974. At the time of the introduction, there was an out- 
standing letter to the Senate committee, which was filed by the Air 
Force, which was in the nature of a study showing the items which 
were affected by the bill, and the items which were considered to be 
of importance to the Department of Defense at that particular time. 

Tlie outline, which was provided to the committee, covered pretty 
close to 400 items and of those we indicated an interest in approxi- 
mately fiO items. The Air Force at tliat time had the responsibility 
for the bill, but they were not in a position to act ns referee for the 
other two Services, and they brought it to the attention of the Office 
of the Secretary of Defense. 

At that point, we had previously reduced the 400 to fiO, and in 
August and September, we reduced the 60 down to 10, which are the 
10 which presently are covered in my statement and in the letter pre- 
viously filed witli the committee. And we are pretty well convinced 
that tills is a fairly basic minimum as far as items which are of great 
concern to us. 

Mr. FLOWEHS. Well, I certainly cannot quarrel with the underlying 
thesis on page 4, as you talk about the procurement process, for in- 
stance, utilized to accomplish certain major social and economic poli- 
cies such as the j^lacemcnt of contracts in labor surplus areas, and in 
disaster areas, by letting contracts to favor small business and to 
achieve a balance of payments favorable to the United States. 1 do not 
quarrel witli that, if that is what the emergency power gives you the 
opportunity to do. 

"\Aliat is difficult to understand is why that has not been dealt with in 
liasic legislation. T guess through the Armed Services Committee or 
whoever would be involved there. And I would fear that if we do not 
have some sort of push in some way, that we are going to continue to 
need the emergency legislation rather than to deal with this on its own 
merits. 

And what would you say to that, sir? 
yir. NiEDKRLF.iiNER. Well, the report which was made by the Com- 

mission on Government Procurement Mas filed in 1972. Now. nothing 
I think would be done with respect to this particular item unless some 
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ic}-, which is now headed by Mr. Witt in the Executive Oflice of the 
President. 

The report in 1972 was made to the Congress, but no recommendation 
has as yet come from the new Commission. And I would anticipate 
that they Avill be addressing themselves to that recommendation as well 
as to the'^other recommendations of that Commission study. 

ilr. FLOWERS. Well, I wonder, really, if the pressure is taken off, 
which is apparently presented by the prospect of this legislation, 
whetlier we will have any early action on it. And in the field of per- 
soimel administration, generally the same comments I think on my 
part would apply. I do not find fault with what you say here, except 
that it is the kind of thing that ought to be dealt with on its own merits 
in substantive legislation, that it ought not be under the guise of emer- 
gencj' powers, I tiiink, tliat reside in the executive brancii. 

And I would just address the same question, should this exemption 
be extended to include the things you have asked for here, what pros- 
]iects M-ould we have that that would get any early attention on a per- 
manent basis, that that would allow for a deletion from the emergency 
l^owers at a later date ? 

Mr. NiEDERLEiixER. Well, as far as the executive branch is concerned, 
Mr. Chairman, we have proposed solutions to these various problems, 
and particularly in the area of military personnel management. The 
subject matter is extremely complicated and tlie House committee last 
year on the 1974 submission commenced lioarings on tlie comprehensive 
Defense Officer Personnel Management Act, but decided that it was 
a little bit too complicated to complete the action. 

And unfortunately, as sometimes happens, tliey passed several frac- 
tions of the statute as individual enactments, and this is somewhat the 
problem that you have. Ironicall}-, many of the problems we are deal- 
ing with are either so complex as to take a great amount of time to 
deal with or somewhat minimal and not deservinjj of urgent attention. 

I would say some of the pay items would be in tnis category. 
I would say very briefly that we woukl hojjc to get attention by the 

Armed Services Committees to all of these items wliidi wo have men- 
tioned. The procurement items, I think, would probably come to 
tlie Government Operations Committee tlirough the Federal Procure- 
ment Commission, l)uf as far as our pei'sonnel items are concerned, we 
certainly would hope that attention will be given to them. 

Xow, I do not want to implj' any criticism of the committees because, 
as I say, the items are quite complex and difficult to deal witli. 

Mr. FLOWERS. Well, I would agree with that, but I think that we 
have a role and a responsibility in these days to try to uncomplicate 
government and try to uncomplicate the T'liited States Code and our 
statutes. And hopefully, we can work in that direction. 

I am going to call time on myself and recognize the gentleman from 
California, the distinguished ranking niinoritj' member for whatever 
he might have to address to you, sir. 

Mr. MooRUEAD. Thank you. 
I am very much interested in j'our comments on the Ready Reserve 

and the recommendation that it'be deleted from the list of exempted 
statutes. I know from talking to most people in the Reserves, one of 
ihc big complaints has been that the Reserves were not called during 
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the Viotnam war. They felt that they had a function and that function 
was not used. If we followed your reconnnendations here, and took 
away the power to call up the Keady Reserve, would that not further 
cutback on their efficiency, and their drive to be ready and effective i 

Mr. XiKDKUiJiiixER. No sh-. The point is that that section remains 
on the books. It could have been used during the Metnamese war by 
the declaration of an emergency. It can be used in any future situation 
by the declaration of an emergency. There is no existing emergency in 
elfoct which would |)ermit the use of that particular section, because 
it provides in its own context that it is only available upon tlie declara- 
tion of a new emergency after 1953, so tliat that authority is available 
to us and will remain available. 

Mr. M»x)uiiHAD. Might there not be times when the Ecady Reserve 
should be called up OT would be necessary perhaps for foreign policy 
i-easons, even though we teclmically are not in a state of a luxtional 
emergency or at war ? 

Mr. NiKDEKi.EUNTER. Well. I am not sure I undei-stand your question, 
but let me try this. In order to effectuate that statute with the au- 
thority to call up to a millioji Reserves, there must be a new declara- 
tion of emergency by the President, and the President has not seen fit 
to do that, or did not in the Vietnamese war. 

There was a good deal of discu.ssion of this at tlie time, and I think 
that Secretary McXamara said that he. felt that the Re.ser\'es must bo 
kept in resene, and they relied upon tlie Regular forces and upon the 
Selective Service. And I know that there is a great deal of attention 
given to the fact that the Reserves were not utilized. 

Mr. MoonuEAD. In your discussion of this Defense Officer Personnel 
Management Act. you indicated that legislation is ven' important to 
yon and would sohe an awful lot of your emergency related personnel 
administration problems. 

Can you tell me s{)ecifically which areas that legislation would 
affect. 

Mr. NiEDERLEiixER. Now. ilr. Congressman, I would like to defer 
to my expert. Captain Williams. 

Captain WIMJAMS. Mr. Congressman, if I could refer to Mr. Xietler- 
lehner's statement conmiencijig on page 5. I might be al>le to indicate 
those problems that ho liad reference to tliat we feel Avili be cured or 
substantially alleviated by the enactment of our proposed legislation 
of a more comprehensive nature. 

Starting initially with sections ."^-yri and S444. which i>ertain to the 
Army and the Air Foree. the problem presented here is one of a techni- 
cal nature that forces out certain categoi-ies of officers who have failed 
in selection for jii-omotion before they are, eligible for retirement. The 
Defense Officer Pei-sonnel Management Act. which would standardize 
these kinds of |)rovisions for all of the military departments, would 
preclude this kind of thing from hai^pening and we feel that it will be 
a cure for this particular problem. The continuation of the emersfency 
authorities would be a temporary expedient until the Defense Officer 
Personnel Management Act can bo considered and acted on by the 
Congress. 

Mr. MooRnEAD. You would have a serious problem, then, if H.E. 
3884 would pass prior to the tune. 
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Captain WILLIAMS. "Well, the numbers of persons involved are not 
large, Congressman. I think alwut 38 officei-s in the Armj- and some 20 
officei-s in the Air Force wonld be affected. 

Tlie Defense Officer Pei-sonnel Managem'fnt Act does not specifi- 
cally address the exceptional promotional authority which is being 
usc() by tlie Air Force to proinot* astronauts. Perhaps SMne otlier cure 
foi- that could be soufrht. 

Tlie Defense Officer Personnel Management Act does address the 
Mpjiointuient authority of officers and standardizes that for all services. 

<!)n the next page of the statenient, there are two sections that deal 
-with admirals in the Xa\-T and generals in the Marine Corps. The cm- 
rent emergency authority permits the Secnrtaries of those two services 
to nominate officers of four-star and tliree-stai- grade, if I could use 
that terminology, in excess of wiiat the permiinent law limitations are. 
<>f course, these nominations are to |K)sitions of great importance and 
responsibility, which is a term used in the law itself. They are ap- 
proved by the President and confirmed by the Senate, so it is not a 
carte blanche authority that the services have in this area. There are 
restraints, and each position is carefully considered. However, the 
j>ennanent law is much more restrictive in the case of the Navy and 
the Marine Corps in this particular area than is the permanent law 
of the Army and the Air force. I caimot speak for the complete justi- 
fication of all of the three- and four-star admirals and generals in the 
Marine Corps and Navy, but I can say that the withdrawal of this 
emergency authority woidd have tremendous rcpeicussions as far as 
the organizational makeup of those two services is concerned, and 
would re<]uire the elimination of about half or more of our most senior 
military leaders. 

Mr. ilooRiiK.vD. One thing that greatly concerned me in your state- 
ment was that unless some exemption was put into the statute, you 
might very well have to discharge the people who are missing in action. 
Is that correct ( 

Captain WILLIAMS. Yes. sir. That is further on in the statement. 
The Defense Officer Personnel Maiuigement Act did not anticipate 
that kind of a situation, so there is not a specific statute pro|>o9ed in 
the legislation to correct that. However, there is a provision that we 
think could be used to protect these individuals that would defer 
involuntary separation or retirement imtil a medical deteniiuiation 
had been made as to their status. 

Mr. MoomiEAO. So you can live without tho.se emergency powers^ 
Captain WILLIAMS. Not until we would have the I^efense Officer 

Personnel Management Act enacted. 
Mr. FLOWT'IRS. AVould the gentleman yield? 
Mr. ]\IooRHE.\D. Yes. 
Mr. FLOWKRS. I was curious in reading that part of the statement 

too. Captain, and the obvious question to me is how did we get by 
this similar situation after World War II? iVe made do someli'ow or 
another because there were an enormous number of missing personnel 
then that were not determined to be either killed in action or whatever. 
What did we do then ? 

Cajitain WILLIAMS. Mr. Chairman, there have been many changes 
in the law over the years. To just after World W^ar II we had the 
largest revision to the officer personnel laws that we have ever had 



58 

in 1947, which took into account these factors. Thero were transition 
l^royisions and terminable provisions put into the Officer Personnel 
Act of 1947 that would liave covered those people. 

Mr. FI.OWT':RS. Thank ydn. 
Mr. MooRiiEAD. Wli&i would you think, or what would the Depart- 

ment of Defense think if we would put a limitation on these exemp- 
tions for 1 or 2 years' time ? 

Captain WILLIAMS. Could I defer to Mr. Niederlehner ? 
Mr. NIEDERLEHNER. Mr. Congressman, the more time that we are 

permitted, of course, the better it is from our point of view because 
of the greater likelihood of liaving the permanent legislation enacted. 
But, I would like to point out that, if j'ou placed a limitation, let us 
say, of 2 years for the existence of certain authority during which 
time it was expected that the Department of Defense would accom- 
plish certain goals and ends, we would consider that to be quite rea- 
sonable and quite fair, because then we could of our own initiative 
accomplish those goals and those ends. But w^hat we are dealing with 
here is the deferral of the removal of certain authorities until Con- 
gress takes a look to determine whether we should have permanent 
authority to substitute for the emergency authorit}-. So we are really 
in a situation where whatever you do in tliis bill is setting a time limit 
with respect to the action of the Congi-ess. And I am saying, whether 
or not the Congress determines that we should be given any of those 
authorities in a permanent form, we certainly think that it should 
have an opportunity to look at them and to consider tlie consequences. 
I think this is particularly true where tliere are disparities between- 
the treatment of officer personnel, for example, in the Navy as com- 
pai'ed to the Army and the Air Force. 

To answer your question very briefly, we would hope to get per- 
manent authority in each of those areas, that is. have it either en- 
acted or denied w-ithin a relatively short period of time. But it is not 
a matter that is within our control. That is the leason that we have 
asked for a general exception. On the other hand, if Congress pro- 
^-ides an exception in the bill itself, pending further action by the 
Congress, it is a matter which is uniquely within its own ken, so 
that these exemptions can be removed at any time and certainly would 
be removed in the event of a permanent enactment in one of these 
fields or in the event that some decision is made not to enact perma- 
nent legislation dealing with the situation. 

Mr. MooRHEAD. It would certainly make it easier for everyone con- 
cerned if there was permanent legislation and you did not have to 
depend upon emergency statutes, even though they have been utilized 
for many years. 

Ml'. NiEDERLEnNER. Yes, sir, it would. 
Mr. MooRnT;AD. Thank you veiy much. And we appreciate your 

coming here this morning and helping us. 
Mr. NrEDEELEiiNER. Thank you, sir. 
Mr. FLO\VER9. The Chair recognizes the gentleman from California, 

Mr. Danielson. 
Mr. DANIELSON. Thank you, Mr. Chairman. 
Mr. Niederlehner, I note from your statement on page 2 that the 

contract authority to which you refer has been in effect since 1941, 
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which as I recall it, was about the time that we Avere getting deeply 
involved in World War II. But anyway, it is 34 years ago. 

As to personnel administration commentary on page 4, you state 
here a number of personnel procedures which have become basic to 
the current military structure are based upon the state of emergency. 
Now, this gives me some concern because I do not think that we are 
performing our duty where we permit or encourage basic changes in 
our Government organization to be based upon emergency legisla- 
tion. When did this personnel emergency legislation become enacted, 
when was it enacted? 

Captain WILLIAMS. If I could respond to that? 
Mr. DANIELSOX. Surely, Captain. 
Captain WILLIAMS. There are, of course, a number of statutes codi- 

fied in title 10. 
Mr. DANTELSOX. Eight. 
Captain WILLIAMS. Which have grown up over the years, so to pin 

down at any point in time  
Mr. DANIELSOX. Let me take this seriatim now. You talk about a 

state of emergency, and now the first one you deal with on page 5 in 
paragraph A, subnumber 1, you talk about 10 U.S.C. 3444 and 8444. 
When were they enacted? 

Captain WILLL\BIS. Well, as I recall those two sections stem from 
the OflScer Personnel Act of 1947. 

Mr. DANIELSOX. Counsel has just shown me a citation out of the 
United States Code. It is August 7. 1947. OK. 

Now, let us move to the next one. The next one you cite is on page 
6 in paragraph 2, subsection a, 10 U.S.C. 5231 (c)."You are referring 
to admirals and vice admirals. ^Vhen was that enacted ? 

Captain WILLIAMS. I believe that also stems from the Officer Per- 
sonnel Act of 1947. 

Mr. DAXTELSOX. 1947. Well now, is that an emergency act too? 
Captain WILLIAMS. Well, witliin the text of that particular section, 

there is an enabling clause that would exclude certain provisions of it 
during an emergency or a war. 

Mr. DANIELSOX. Oh, so the basic law here in title 10 included a 
provision which perpetuated the authority previously granted under 
emergency legislation ? 

Captain WILLIAMS. I cannot speak for whether it was ever previ- 
ously granted or not. 

l^lr. Nicderlehnor, I note from your statement on page 2 that the 
Captain WILLIAJIS. And subsection c I believe. 
Mr. DANTET.SOX. Subsection c, "Except in time of war or in actual 

emergency." So, therefore, the exception hinges upon there being a time 
of war or a national emergency in effect ? 

Captain WILLIAMS. Yas, sir. 
Mr. DAXIELSOX. All right, that is ihe 1947 act. But what is the 

emergency then that triggers this exception? Is it the World War II 
emergency of 1941 ? 

Captain WILLIAMS. No, sir. The Korean emergency of 1960 in this 
case. 

Mr. DANIELSOX. SO this hinges on the 19.50 Korean emergency! 
Captain WnxiAJis. Yes, sir. 
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Mr. DAXIELSOX. OK. So that has been in effect for 25 >eals. Is that 
likewise the controlling rtatutorj- airthority for subseiction b On page 
"). the temporary appointments to exceptional officei-s? It is near the 
bottom of \rAge 5 of Mr. 'Niederlehner's statement, five -lines from the 
bottom of tlie page. 

Captain AVILLIAJIS. That Stems 'from the Officer Tcrsonnel Att ot 
lf»47also. 

Mr. DA7SIEI.SOX. Which in turn provided that the exception is trig- 
gered by the Ivorcan emergency declaration of 1950then? 

Captain AVILLIAMS. I believe so. 
Mr. DANIELSOX. A promotion for Air Force asti'onants. We did not 

have any astronauts in li)50 as I recall. 
Captain Williams. That is the ctiiTcmt utilization of that particular 

provision. 
Mr. T)AXIEI.SOX. All right. The astronauts came into being in approx- 

imately l!ti>5> or 19P)(), the 'first three vreiv selected for training I believe. 
Ca])tain AViLi.iAsrs. I believe there aie approximately seven that 

•would Ite covered by the statute right noxv. 
Mr. DAX'HCI.SON.'Seven, and of course we have had a natmber added 

since that time. I mean the original astronauts have been replaced by a 
new generation. 

Captain Wn.i.ivMs. Yes.sir. 
Mr. DAxrrxsox. All right now, then providing for the authority to 

ap|>oint alien doctm-s in subparagraph c, is that also based upon the 
act of 1947, triggei-ed by the Korean emergency of If.5(1 ? 

Captain WH/LIAMS. Yes. sir. Those appointments Avill be made under 
this same general provision of the law. 

Mr. DAXIEI,SOX. I am just trying to tlate these things because o\it" 
concern here is that we have been allowing emerfrencies to continue 
too long, and I am just trying to find out what is the vintage year of 
some of thes^e. 

Xow, on page 6 you mention that over a period of years, and this 
is Mr. Niederlehner's statement, the personnel structure of the naval 
services has developed around several emergency authorities which 
now form the basis of officer management. J^ow then, you have got 
title 10, subsection 5231 (o) on the numlier of admirals and vice ad- 
mirals. Is that again the 1947 act plus the 1950 Korean emergency? 

Captain WILLIAMS. Yes, sir. 
Mr. DAXIELSOX. Would that be generally the pattet-n on these sub- 

sections? I do not mind going through them. Well, let's go throiigh 
them. Section 5232(b), the next subparagraph, lieutenant generals in 
the Marine Corps. Is that again 1947 and 1950? 

Captain AVILLIAMS. Yes, sir, that same situation. 
^Ir. DANIELSOX. The next one, 5711(b), the suspension of the statu- 

tory Umit of 5 pereent for early promotion, is that again 1947 plus the 
1950 emergency? 

Captain WILLIAMS. If I might have a moment to confirm this. Yes, 
sir. 

Mr. DAXIEI/(OX. Then 5785(b) to suspend time-in-grade require- 
7nents for promotion to all Na\'y and Marine Corps grades except 
lieutenant and lieutenant commander. Would that likewi^ be the 1947 
act plus the 1950 emergency? 

Captain AA'ILLLAMS. Yes, sir. 
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Mr. DANIELSON. We are almost done with them here. On page 7, title 
10, section 5787, temporary promotions in the Xavy, and yon say fail- 
ure to retain this authority would require approximately GoO limited 
duty oflicers in tiio grade of lieutenant commander to revert to tlie 
grade of lieutenant. Would that be the 1947 act plus the 19o0 emer- 
gency^ 

Captain WILLIAMS. NO, sir. In this case there Ls a prior law that was 
reeoditied and picked up with the Officer Personnel Act of li)l:7. 

Mr. DANIEI.SON. In other words, it is in the 1947 act, but it has its 
ro<^ts in earlier legislation^ 

Captain WILLIAMS. Yes, sir. 
Mr. DAMKLSOX. But there is also a triggering by an emergency or 

a state of Avar? 
Captain ^A'ILLL\MS. Yes. sir, and the Korean emergency would h^ 

the current triggering device. 
Mr. DAXIF.LSOX. All right, sir. Now you mentioned limited thity ofli- 

cei-s. I was in the Xavy but there were no limits to our duty at tliat 
particular time. What is a limited duty officer? 

C'aptain WILLIAMS. I can best tlescril^e a limited duty officer by de- 
scribing him as a specialist in a particular career field.    . 

Ml-. DANIFXSON. I sec. 
Captain "WILLIAMS. In a particular special care-er field. 
Mr. DAXIT.LSOX. Like the judge advocate or the Supply Corps? 
(Captain AVILLIA.MS. Supply Corps would be a good example. 
Mr. DAXIELSON. I understand. Thank you. 
Xow, here is my concern. AA'e have contract authority since 1941 

based on emergency, and I fully respect the fact tliat it is easier to 
operate under that emergency provision than under the basic law, 
because it gives you greater flexibility. But my concern, an<l I think 
that of many of my constituents, is that the emergency has gone too 
long, 34 yeai-s. There are people who are grandparents, who were not 
yet boi-n at that time, and I feel that our duty here is to go ahesid 
with the type of legislation we have. I do not wish to participate in 
bringing any unnecessary, undue burdens on the people in your De- 
partment who have this responsibility. But. is there any good reason 
why, if the emergency is brought to a close, the ajjpropriate committee 
of the Congress under your instigation could not pass pcnuanent 
legislation meeting the needs of today? Why do we kid ourselves by 
acting on a World War IT emergency that no longer exists when we 
could pass substantive legislation to meet our current needs? 

Mr. NiEDERLKiTNER. Well. Mr. Congressman. I would say that we 
certainly would hope that at our instigation, as you say, we can get 
the Congress to pass permanent legislation in all of these fields. I qiute 
agree that we are dangling on a shoestring relying upon emergency 
autliorities. 

Mr. DANLELSOX. Well, I think that it is better to stand on a firm 
foundation than to dangle by a shoestring, and you know, the Con- 
stitution as I read it says that the Congress shall have the i>ower to 
raise armies and navies, no one else. If with your instigation the ap- 
propriate committees would pass the kind of legislation you need to 
work under today, and I am sure that Congress would, then you can 
get rid of these mythical emergencies that do not exist. I think it is 
probably time for Congi-essional review. I cannot quite subscribe to 
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the statement which was voiced by one of yon gentlemen that the sub- 
ject matter is too complex. T just "cannot quite believe that yon people 
m your law offices can handle it but tlmt we cannot in oure. I just can- 
not, quite believe that. 

I practiced law for a number of years. I find that I pot my law 
out of the same books that yon do. ^\ ith people of pood will, and dili- 
gence, encrffv, I am sure we can handle that. I feel that there is no need 
for concern that the Congress is not up to handling this problem. 

The pei-sonnel matters show tl>e. trap we fall into. It illustrates how 
a groove can become a rut. A number of ijcrsonnel procedures which 
have now become basic to current military stnicture «re based upon 
emergencies. Perhaps it is time that the Congress reviewed this strac- 
ture. Perhaps it is time that we passed substantive legislation which 
says that World War II is over, Koiea is over, and I guess Southeast 
Asia is over. If not. it is certainly dwindling. Let us get back to or go 
forward to, a basic structure. 

Now, I <io not want to create any insnrmonntable problems. This bill 
as now drafted calls for an effective date being 1 year after the date of 
enactment. That is a full j'ear. If in a few cases, Mr. Chairman, some- 
thing might be critical here, difficult or complex, if we were maybe to 
say me provisions contained in sections a, b, c and so enumerated—tlie 
sticky ones you could say the terminatiom would be eflfective at the 
close of the fiscal year 1977, Jane 30.1977, and tJiat is only 2 years off. 
Do you think you peopl* conld instigate the appropriate committees 
to hear j'our pleas for substantive legislation if we were to pass a bill 
of that, nature ? 

Mr. NiEDBRLEHXHR. Well. Mr. Congressman, as I say, we would 
hope we wonld be able to get permanent legislation in all of these 
areas. But I think we are most hesitant tx) suggest that we are able 
to see to it that the Congress pays attention to these matters wifcliin 2 
years. 

Mr. DAVTELSOW. Weil, in that e^'Mit, you sec, it is not your fault. 
Yon have passed the back successfnlly bo the body that the Congress 
charges with tiuit re8ponsil>ility. It is up to the Congress, it is not np 
to yon. You are admiDistrative officers to carry out the policies set by 
the Congress, and if the Congress fails, then we fall flat on our face, 
and you have nothing to do except say, "See, I told you." 

I am going to pureue in this legislfvtioii. as we mark it up, pretty 
mucii the pattern that T have voiced. I undei-stand your problems, be- 
lieve me. I am sympathetic to them. I thiwk VOH aj-e prolxtbly just 
a little bit afraid to bite the bullet, and I think it would be exhiliarat- 
ing for you to get out from behind those D>iisty old acrouivtsfln«l try to 
get some substantive legislation through. You might have a real thrill 
here, and I encourage people living dangerously. 

Tlutnks so much for your help, and I think I will prooeetl pretty 
much like I have iudicftt«d. 

if r. NrenERLEHKER. Thank you, sir. 
'Sfr. FLOTVERS. I recognize the gentlelady fi-om Texas, Ms. Jordan. 
Ms. JoiTOAN. Tiiank you, Mr. Chairman. 
T would like to call your attention to pajg^ 8 of your testiiaOnv in 

which you conclude by saying, "the Commiesdon on Governmeiit Pro- 
curement recommended to Congress that the autlioriziitions.-' et cetera, 
''he nifflp in porniMnent h^gislation luther than dt^pendent on einer- 
gency." You submitted that recommendation to the Congre.ss in 1972. 
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"Would you tell me what action followed, whoi-e was it submitted and 
•what action was taken? "What did you do to help move that recommen- 
dation along? 

Mr. NiEDKRLEHXER. I would thiuk that would go to the Government 
Operations Committee. 

Ms. JORDAN. Did it go? 
Mr. NrEM5RiJiHXER. I am not aware of that. no. 
Mr.  JORDAN.   You  did  not  followup,  then,  on  this  particular 

legislation ? 
Mr. NrEDERLEHNER. No, because thi-s Commission report also estab- 

lished an Office of Federal Procurement, tliat is Government procure- 
ment, and the res|x>nsil)ility for contracting matters Goveniment- 
wjde as distinct from the various agencies from a policy point of view 
now will reside in that office which is in the Executi\ e Office of the 
President. 

Ms. JORDAN. All right, Mr. Niederlehner. now tell me. why is that 
provision in our bill, which is on page 2. and states tliat "such termina- 
tion of wnergenoy shall not affect." and then if you go to sub 3. "any 
rights or duties tnat matured, or penalties that were incuried.'' When 
you talk about missing-in-action persons in Southea.st Asia, have not 
those rights matured and the duty of tlie Government matured? la 
that not accepted under this sub 3 on page 2 of the bill ? 

Mr. NIEDERLEHNER. "Well, I do not think we could consider that 
rights have matured because we really do not know the status of these 
individuals. Certainly if the individual officei-s had acquired rights 
prior to the effective time of the statute they could not be removed by 
the statute, but I do not know tliat we could find that the light not 
to be retired, for example, would have vested in someone wlu».?e exifit- 
ence we are simply not aware of at this nioment. 

.Ms. JORDAN. All right, how does the enn'igency [>roviKionfi that you 
refer to take rare of missing in action ? Where si)et'ifi<!ftlly is the lan- 
guage under which you discuss the rights of persf)i)S missing in action? 
^Vhere is the language of this particular eiaergencj' legislation? Who 
are we talking about and IJOW do you know tlmt we are talking about 
anybody ? 

Captain WUXIAMS. Ms. Jordan, if I oould resjwiid to tluit, plwusel 
Ms. JoRDAV. Yes, sir. 
Captain WII.IX4.MS. Wl>at the three sections of title 10 citetl in the 

stateujent of Mr. Neiderleimer rt^fer to aiv the mandatory separation 
or iTtiiement provisions of tiie ofiicer innuaa«>ment law. Those se<tion3 
in tlvemselves, or sections i-elate<l to them piovide the authority to the 
Pivsident to suspend tlie oix'nilion of tiiose laws in the event of emer- 
gency or war. and this is the authority that we are se4."kii)g to ix-tain 
80 that we can continue to suspend the automatic ojieration of the law 
wliich would foice the involuntary se|>uiation or ii-tiremejU of tlieso 
offijcers. 

Ms. JORDAN. Would you agree that this is an arguable jKiir.t, that tlw 
bill may. as we hare drafted it. and if it weir to becouw law. tliat it nuiy 
in effect except these j)crs<.ms wlio are uii.stiing in a*'tioii. is that nu 
arguable po'nt ? 

Caj)fai!i Wir,r,iAMs. Ms. Jo'dan. not lx>inga hiwyiu-1 would Ixave to 
defer to someone who liad li.oked nt the legal aspects on that. 

^^s. J( RDAN. Well, ^Ir. Danieison, who is law>-cr  
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'• Captain WILLIAMS. "We have not interpreted it that way in the per- 
sonnel management area though. 

Afs. JoRDAX. Mr. Danielson who is a lawyer and myself feel that tiiat 
•would be a case. Wc would like to try if we had to do that. On a con- 
tingency fee, ves. 

Mr. Xeiderfeluier, do you need affirmative legislation in all of these 
areas that you have mentioned ? Are they so essential to the da^'-to-day 
operation of your department, each one, that affirmative legislation 
is^ needed to co\'er this given circumstance ? 

Mr. NiEDERLEiixKR. Well, as your question is phrased, yes, in order to 
accomplish each of these purposes or to preserve each of these rights 
we would lia\ e to have additional legislation in the event of the termi- 
hation of the emergency. 
'Ms. JoRBAN. And it is essential to your day-to-day operation that we 

preserve the right to appoint temporary chaplains? 
\Mr. NiEOKRLEiiNTiR. xVssuming that we would want to appoint tem- 

porary chaplains I would say yes. Now, if you take any one of these 
and (luestion whether the structure will survive without it, I guess I 
fcannot, I cannot argue that we would not get by. 

Ms. JoRDAX. You would manage ? 
•' Mr. NiEDERLEiixER. I would dare to say that with respect to chap- 
lains, but as far as generals of the Marine Corps I would like to be 
Excused. 
'   Ms. JoRDAx. I have no further questions, Mr. Chairman. 

Ml".  FLOWERS.  I  recognize the gentleman  from Kentucky,  Mr- 
Mazzoli. 
'' Mr. MAZZOI.I. Thank yon very much, Mr. Chairman. 

Gentlemen, we ai^preciate your help today and your suggestions 
about the bill. I do not wish to belabor any point, but it does occur 
to me that, with the emergencies having existed at least on the books 
for 30 or 40 years, there does come a time for them to have be expunged 
from the record. Then whatever can stand on its own merits, whether 
promoting alien doctors, or keeping people in the service who would 
btherwise be RIF'ed. or promoting astronauts out of order or what 
have you—if those tnings are important, and they are necessary for 
the fabric of conducting the Defense Establishment—then I think that 
the appropriate committee would support them. If they cannot, and 
in my personal view there are some that would not be alile to pass 
miister today, then I think they will go down where they should have 
been down perhaps 10, 15 or 20 years ago. So this committee will be 
trying, it seems to me. to establish first that some emergencies ought 
not to be fictionally plastered across our statute books, and second, 
for those important aspects which have been triggered under existing 
emergencies, as we have seen them on the books, tiiose would bo 
rehabilitated and in a position to be rehabilitated so that the Defense 
Department can manage its very serious functions. And I think that 
the statements you have heard today would indicate where this com- 
riiittee is on this point. And we are trying to make that balancing, and 
I think that with the proper efforts on your part, we can accomplish 
the job. 

Thank you very much, Mr. Chairman. 
Mr. FLO;\T:RS. Tiiank you, ^h: Pattison. 
Mr. PATOSOX. Thank you, Mr. Chairman. 



65 

Mr. Niederlehner, I think I understand the position of tlie Depart- 
ment of Defense, but it seems to me that the arguments we are hearing 
could just as easily have been constructed by tlie mind of a I^wls 
Carroll, or a Russell Baker, or perhaps a Jules FeiflFer. It seems to me 
that emcrirency legislation is passed with an implied, in fact frequently 
explicit promise that after the emergency extraordinary measures will 
no longer be necessary, and we hear that every day in the Congress, 
almost every day, and in fact, almost all of tlie legislation we seem 
to enact is based upon some sort of an emergency. And the argument 
is always that this is just an emergency, it will be over very .shortly, 
and as soon as these conditions change, then it will no longer be nec- 
essary to do this. And it seems to me that that promise is exactly what 
is expressed in the concern of this bill, that we are trying to live up 
to that promise because the other argument, whenever emeigency 
legislation is proposed is that look, don't kid us, we Imow that the 
emergency legislation proposed today is going to continue on foiever, 
and nobody is going to terminate the emergency. And I think that 
it is very difficult to make tJie argument that the emcrgencfy wil] 
terminate when these emergencies that have gone on for 34 years, 
obviously long after the actual emergency, have passed. 

Xow, I miderstand the necessity as a lawyer for the use of legal 
fictions, ami they arc very useful sometimes, but ultimately, usually 
even in the courts we ultimately recognize tliat a fiction is a fiction, .and 
that we will just simply do the thing that we originally accomplished 
by use of the fiction to start with. It is kind of a belated type of action 
on our part. I think it is long gone by. But I think it is about time that 
we operate honestly and say that this emergency, these emergencies 
are in fact over, and that to the extent that things have develo])ed in 
the emergency period were valid, then to that extent, that same extent, 
we should propose those to the Congress and enact them into jierma- 
nent law. And it seems to me that your concerns a? expressed to this 
committee are, we imderstand those concerns, at least I imderstand 
those conceiiis. but T do not—I think you are expressing those concerns 
to the wrong committee. This committee cannot enact legislation based 
upon all of these things that have developed during the emergency. 
And I think tho«e things ought to be prop(M-ly presented to the appro- 
priate committees of the Congress to deal witli those particular mat- 
tci-s and let them stand or fall on their own merits. And I guess wjiat I 
am asking from you. if there is a question implied at all. is that I would 
like to know what your comments on those statements are. That turns 
that into a question from being a speech. 

Mr. NiKUEKLEHXER. Fii^st of all I would say that when Mr. Daniels- 
son and I left the Xavy at the end of World War II we would never 
have suggested even in je.st that emergency statutes would be in effect 
in 1!)75. 

Mr. DAXIELSON. Mr. Niederlehner, I swear I thought you were oj> 
the battleship Maine. 

Mr. NiEDERLEnxER. There is an old .story that the Pentagon building 
when it was designed in 1942 was built with wide ramps because it was 
going to be used for a hospital, and the ramps were to accommodate 
moving vehicles. There are at the present time 32.000 people in it and 
they are disposing of a tremendously large budget. I think we have 
just never had the chance to catch our breath since 1941, and if you 
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will pardon the expres-iion. get l>ack to normalcy. There has just been 
turmoil in the world, and emergency has been the pattern of our 
existence. 

Mr. PATTISOX. YOU do not see any end to that ? 
Mr. NiKDERLEiiNER. I Went to liuich with an oldtimer a few weeks 

back who was a lawyer in private practice and he told me that he was 
utterly shocked to see me stay in the Department of Defense in 1048 
because he thought tliat it was going to fold up within a few months, 
!ind I was not certain of that myself, l^ut I have been there for a long 
time, and I think that it is just the turbulence that the world has found 
itself in th;it we have never gotten down. I could not agree with you 
more that the proper way to do this would he to take a look at the 
structure and to deal with it with permanent legislation and get it 
settled that way. And we certainly hope that that will occur. 

Mr. PArrisox. T liave no further questions. 
ilr. FLOWKRS. Thank you, 1 would in closing, as far as T am con- 

cerned, request that if after this discussion this morning and your 
review of the statement you feel that it would be in order, and I hope 
you will, to funiiah us with some specifics as to the numbers of person- 
nel that are involved, perhaps what they are doing. You say five out 
of seven admirals at one point, and the kinds of jobs that are involved 
in this thing that make it important I think would have some bearing 
on or.r determination. And I would hope that you could give us some 
rather specifics cm that. I do not care al)out the name, rank and serial 
number or anj'thing like that, but more of a specific line item than we 
have got here. 

And before closing, I am going to give counsel a short opportunity 
here. Do you have anything, Mr. Shattuck? 

Mr. SHATTUCK. Yes. Mr. Chairman, I would like to inquire of the 
witnef^^s concerning one of the provisions of the repealer section of the 
bill: tliat is, section 001. subsection (b) there provides for a deletion 
of the paragraph requiring that leases of nonexcess property have a 
provision making the lease re\okable in times of emergency. Just what 
18 this provision ? 

Sfr. NrEDERLKiiNER. Tliis. Mr. Shattuck, is the so-called leasing stat- 
ute which was paased. I think, alxnit 1948.1 think the question at that 
time was the validity of recapture provisions, and the statute was 
phrased in terms of recpiiring recapture claus<>s. I thmk the i-epeal of 
the re(juirement for a recapture clause would not prevent the Govern- 
ment from inserting recapture pi-ovisions. 

Now, there was litigation involving this .statute in California where 
there was a pi-ohibition against restraints on alienation, and the Fed- 
eral court to which the litigation was removed came to the conclusion 
tliat there was a superiority if you will, or a constitutional ascendency 
of the Federal provisions over the State prohibition, and the recapture 
provisions were held to be valid. But we do not feel that if there is 
removed the re(]uirement that we insert a recapture clause that this 
will prevent us from approaching the matter from a contractual point 
of view. 

Mr. SHATTUCK. SO you still have the right to include it in a lease 
should you .so desire f 

Air. > lEDERLEiiXER. That is what we would consider, yes, sir. 
Mr. SHATTTCIV. In subsection (g) of section 601, the same secction, 

there is reference to merchant ships. Is there any Defense interest in 
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that provision? This has to do with a rather old law coticeruing sale 
of merchant ships. 

Mr. NiEEHSHLEitNEB. I believB that is a matter of concern to the Com- 
merce Department rather than to us. This is section (g) ? 

Mr. SHATTUCK. Apparently if it has any reference at tliis point in 
time, it must be to old sJiips, because it goes all the way hack to 1946. 

You have indicated in yoiii' statement, Mr. Niederlehner, tliat De- 
fense has no objection to the deletion of tl^ provisions in subparagraph 
(2) of section ()02{a), that is, the provision relating to the Ready Re- 
serve. I take it that Defense did not recommend the inclusion of that 
provision in the bill ? 

Mr. NIEDERLEHNER. I just do not know how that got in, Mr. Sliattuck- 
There were sojue discussions between the Senate committee staff and 
the representatives of the Office of Management and Budget, and Mr. 
Hoffman had some discussions with Senator i£athias just prior to the 
introduction of tlic bill. He liappens to be out of town at the mouient, 
and who suggested section 673 I just do not know. 

Mr. SHATTUCK. Well, did not the Senate study start out as the study 
of all emergency statutes, and at one stage of their consideration were 
they talking about repealing emergency statutes? 

^Ir. NiEDERLEHNEK. Well, as I undcistand it. this was the posture of 
tlie study, and one of tiie reports wliich we filed with the committee 
rela/ted not to termination of emergencies, but to concurrence in tlie 
repeal of a large number of statutes which related to real property. 
There were a substantial ninnljer of tliose, and we reported to the com- 
mittee that there was Jio olijection to the i-epeal of these, so that right 
up to the time that tl>€ bill was intrwluoed it was not clear that we 
were dealing in the bill in this particular form with the termination of 
emergencies, but rather it was repeal of statutes. We had two reports 
in August of 1974, a separate one dealing with real estate, and tlien in 
August 197-1 the report which dealt with the totality of tlie emergency 
statutes, and it was from this gi'oup that we had indicated an interest 
in retention of 60 out of the 400. AJKI as I say, we ]at«r pruned the 60 
down to 10. 

Mr. SHATTFCK. Well then, is it possible this was a provi.sion that was 
iateuckd to be retained as an emergency statuite, quite a diif«ifent thing 
than retaining its operational forc«? 

ilr. NIEDERLEHNER. It is quite possible tliat that could Imve hap- 
pened because we would have strongly recommended against the repeal 
of this. As I say, until the Senate biU actually w^ introduced, we were 
treating tliis as a matter of repeal rather than termination of emer- 
gency. Both of our reports, wliich I could furnish you if you w^ould 
like, dealt with either the repeal or the retention of emergency statutes. 

Mr. SHATTUCK. Yes; tkaaik vou vei-y much. 
Mr. FLO^VERS. Mr. Coffey, do you have anytliing to direct to tliese 

gentlemen ? 
Mr. CoFFEi". Just one question, Mr. Chairman. Thank mu. And it is 

in followup to a question asked earlier by Congressman Moorhead, 
and it was begun Uy be answered, but I do not think it was really com- 
pleted. He asked abowt the DOPMA lejs;isktion. tlve Defensp Officer 
Personnel Management Act and asked for an indication as to which 
items in your pereoDJiei administration list woidd be covered by this 
bill if passed. You began to answer it and I would just like to get it on 
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the record of we could. I think you began your answer on page 5 of 
jour testbnonj'. Did we cover everAthiiig therei 

Captain AVrLLiAsis. Yes. sir, if IcouJci. I think we could pick it up 
on page 6. That is where 1 think we were terminated. 

Mr. ConT.Y. Fine. 
Captain WILLIAMS. At that time I believe T was addressing the two 

sections of title 10 that addressed the limitations of admirals and 
generals, section .5'231(c) and 5232 (b). 

ilr. CoFian-. AN'ould that be covered by  
('aptain AVILLIAMS. NO. I wanted to make sure that it was under- 

stood tliat the Defense Officer Personnel Management Act as it is now 
written does not address tlio grades above colonel in the Army and Air 
Force or captain in the Navy. It was deliberately terminated at that 
grade. 

jMr. CoFFKv. So this is a problem that would have to be handled by 
other legislation i 

Captain WILLL^MS. It would have to have separate legislation of a 
follow-on nature. 

Mr. CoFFKY. How about the next item? 
Captain WILLIAMS. That would lie covered. 
Mr. CoFFEV. Tiiat is the 5-perceiit limit for early promotion? 
Captain AVILLIAMS. Yes. "What the proposed legislation would do is 

to standardize this kind of thing across all of the four Services, and it 
would change the limitation to IS percent instead of 5. 

Mr. CoFiiiY. All right. How about the next one on the list? The 
suspension of time-in-grade requirements for promotion ? 

Captain WILLIAMS. Yes. That would be covered in the proposed leg- 
islation, as well as the iirst item on page 7 which addresses the emer- 
gency promotion autiiority of the Navy under section .")7S7. 

Mr. CoFFEY. All right. And did you indicate that the MIA question 
might be covered by a provision in DOPMA as well? 

Captain WILLIAMS. Yes, sir. 
Mr. CoFFEY. Is there anything else that would relate to the proposed 

DOPMA legislation? 
Captain WILLIAMS. There would be a number of other items that 

•would relate. However, they are not the ones that we are asking for 
special consideration on, and they are not included in Mr. Nieder- 
lehner's statement. 

Mr. CoFFEY. Tiie list of items on page 7 where it talks about dis- 
ability retirement, is that covered? 

Captain AVILLIAMS. NO, sir. That would be a separate problem. That 
w-ould have to be addressed in any revision that might come forth on 
the disability retirement system. 

Mr. CoFFEY. All right. Thank you very much. 
Mr. Fu)WERs. If nobody has any more questions. I thank you gentle- 

men for being with us. And I will ask that the GSA, represented by 
Mr. Phillip G. Read, Director of the Federal Procurement Regulations 
in the Office of Federal Management Policy, come forward and we will 
liear from him next. Thank you very much, gentlemen. 

Mr. NiF.DERLEnisTER. Mr. Chairman, thank you very much. We ap- 
preciate the opportunity to appear. 

[The prepared statement of Mr. Niederlehner follows:] 
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STATEMENT OF LEO.NARD NIERERLEHNEB, DEPUTY GESEBAL COUNSEL, 
DEPAHTMENT or DEFE.NBE 

Mr. Chairman tind Members of the Committee. I am very fileaserl to have the- 
Opportunlty to offer comments of the Department of Defense on H.R. 3^S4, "A 
Bill to terminate certain authorities with respett to National Emergencies still 
in effect, and to provide for orderly implemeutation and termination of future 
National Emergencies." 

The Department of Defense favor.s the goal of H.R. 3884 to terminate ob.<olete 
or unnecessary autliorities baseil upon states of emergency. However, a relatively 
small number of the authorities currently dependent upon a state of emergency 
affect contracting procedures, personnel entitlements, and organizational .-.truc- 
ture of the Department of Defense; and it is believed that the Congress will want 
to enact permanent legislation to treat with these various subject matters. I^egis- 
lative proposals have been made to the Congress dealing with most of the.se items 
and it is hoped that they will receive attention in the near future. However, we 
recommend that they be exempted from (he broad sweep of the i)ending bill 
until such time as the Congress has an opportunity to consider whether, and in 
wliat form, these authorities should be enacted into pormauont law. 

World and national conditions have changed since President Truman officially 
proclaimed the state of national emergency in 1950 incident to the commence- 
ment of hostilities in Korea. .Many authorities which were used then for the tirst 
time were regarded as extraordinary. Since then, experience has demonstrated a 
need for these authorities in the regular conduct of the day-to-day oi)erations of 
the Department of Defense. The desirability of terminating existing states of 
emergency i.s recognized and no objection to their termination is entertained liy 
the Department of Defense. However, there are certain continuing needs which 
are accommodated by the existing national emergency proclaimed liy President 
Truman in 19.'>f) but which are not s[)ecillcally provided for in H.R. ;',884. The 
bill should provide an exception for each of the items I shall now refer to until 
such time as the Congress is able to consider permanent legislation to meet the 
partictdar need. 

1.   CO.N'TBACTINO   AUTHORITY 

(o) Since 1941, there has been available to the Department of Defense author- 
ity to deal with unusual contract circumstance.s. Termination of the national 
emergency would terminate such authority of the Department of Defense (and 
certain other agencies) under Public I^aw 8.'~804 (.W TJ.S.C. 1431-143")), the cur- 
rent form of the 1941 statute. This statute provides authority to correct mistakes 
in contracts, to formalize informal commitments, to indemnify contractors against 
losses or claims resulting from unu.sually hazardous risks to which they might be 
exjio.sed during the performance of a contract and for which insurance, even if 
available, would be prohibitively expensive, and to grant other extraordinary 
ccmtractual relief. The Commission on Government Procurement, established by 
Public Law 91-129, recommended to the t'ongress in 1972 th;it the authcirizations 
of Public Law 85-804 be made available generally rather than being dei)eudeut 
uix)n the existence of a state of war or national emergency. 

(6) The priHiurement process within the Armed Services is utilized to accom- 
plish certain major scjcial and economic policies by the placement of contracts in 
labor surplus areas and in disaster areas, by letting contracts to favor small 
business, and to achieve a balance of payments favorable to the United States. 
These collateral jwlicies are aciiieved through the emergency exception t» the 
requirement for formal advertisement under the Armed Forces Procurement Act 
(10 U.S.C. 2304(a) (1)). The use of this emergency exception is limited liy regu- 
lation (32 CFR 3-201) to the achievement of the enumerated policies. In the light 
of the importance attached to these social and economic purposes, Congre.ss should 
have the opportunity to consider the establishment of appropriate contracting 
procedures on a permanent basis. 

2.   PERSOKNEL   ADMINISTRATION 

A number of personnel procedures which have become basic to the current mili- 
tary structure are based upon a state of emergency. Major legislative proposals 
which place many of these personnel procedures on a permanent basis have benn 
proposed but have not been enacted. The latest and most comprehensive of these 
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proposals, the Defense Offieer Personnel Management Act, was introduced in 
January, 1974, but was not acted upon. It will be resubniitted to the new Gougress 
in l'J75 and, if passed by the Congress, will cure most of the problems I shall 
new mention. These problems can be classified under two categories—those that 
<leal with Defense organizatiou and those that deal with personnel entitlements. 

a.   Defense organization 

(1) Retention of the emergency authority of 10 U.S.C. 3444 and 8444 is re- 
quired for the following purposes: 

(0) To provide the authority to make temporary appointments of officers in the 
Cliaplain, Judge Advocate, and Medical fields, who. because of constructive service 
-credit in their specialities, are considered for permanent promotion earlier than 
line officer counterparts, and whose separation for failui-e of promotion might 
become mandatory under cimditions InconNistent with the needs of tlie service. 

( 6) To provide Che autJiority of the President as Commander in Chief to grant 
i:emx)orary appointments to exceptional officers of the Army or Air Force. (The 
promotion of the Air Force astronauts.) 

(c) To provide the authority to appoint alien doctors in the Army and Air Force 
as officers to meet critical shortages of niiiitar.v medical personnel. 

(2) Over a period of years the personnel structure in the naval service has de- 
veloped around several emergency authorities which now form the basis of 
officer management. These authorifies include: 

(ff) 10 U.S.C. 5231(c), which suspends existing limitations on the number of 
admirals and vice admirals of the Xavy. If this authority is not continued. Wie 
Xavy would lose approximately one-half of its three- and four-star admirals. 

(f/) 10 U.J<.C. .1282(b) suspends existing limitations on lieutenant generals 
•of the Marine Corps. If tliis authority is not continued, the Marine Corps would 
lose five of the currently authorized seven lieutenant generals. 

ic) 10 U.S.C. .5711 (b) authorizes the su.-qiension of the statutory limit of 5% 
lor early promotion .selections siieeified  in section 5707(c). 

Id) 10 U.S.C. 5785(b) is needed to suspend time-in-grade requirements for 
Ijroraotion to all Navy and Marine (^orps grades except lieutenant and lieutenant 
commander. This statute is also the authority for suspen.sion of the mandatory 
promotion selection rate provisions for certain staft corps officers to grades 
below rear admiral. 

ir) 10 U.S.C. 5787 provides for temporary promotions in the Navy. Failure 
to retain thLs authority would require approximately 650 limited duty officers 
in the grade of lieutenant commander to revert to the grade of lieutenant. Dis- 
continuance of tliis authority would also require i5enate confirmation of all 
Regular promotions to lieutenant (Junior grade). 

&. Permnnel entitlements 

(1) There are currently 913 members of the armed forces who are listed as 
missing in a<'Hon in Southeast Asia; Only the emergency authority of 10 U.S.C. 
:33]3. fl388(c), and 8313 authorizes the suspension of mandatory separation and 
retirement requirements which would otherwise be applicable to allow some 
of these memlters to remain In the armed forces until they return or are ac- 
counted for. Whether or not their situation Is viewed as warranting contitinatiou 
of a national emergency, it would be inequitable to force their separation or 
retirement while they are In a missing status. 

i'J!) Termination of the 11>50 national emergency would also terminate entitle- 
ment to disability retirement or separation benefits under ]<V U.S.C. 1201 and 
1'203 for members with' less than R years of service whose disability of 30 per 
cent or more, alfhongli inmrred in line of duty while on active dut>\ was n<»t 
ttie proximate result of the performance of active duty. Loss of th!« eligibility— 
which would affect only the junior officers aiid' enlisted men—is particulnrly 
untimely when the armed forces are endeavoring to meet their manpower needs 
through voluntary mean.s. 

The Department recommends the deletion from the bill of subsection 602(a) (2) 
"Section 673 of title 10, United States Code:" tliis statute provides authority to 
order to artive dut.Y members of the Readi' Reserve "In time of national emer- 
gency declared by the President after January 1. 1053." This statute would not 
be affected by t«rmination of existing emergencies. 

In view of the need for continuation of the authorities I have referred to; 
the Department of Defense recommends that any legislation terminating emer- 
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gency powers except the cited statutes from its effect until such time as the 
OmgrPBN lias the opportunity to consider the necessity for permanent leglsiation. 

Finally, there is one procedural requirement of H.R. 3884 which is not reali.stie. 
I refer to the provision in subsection 501(c) which requires a report to Congress 
on total expenditures within thirty days after the end of each quarter during 
a national emergency period. The thirty-day reporting requirement does not 
jirovlde sufficient time to collect the required data for transniittai to Congress. 
Minety days would be more appropriate to accomplish the taslc properly. 

NATIONAt- LEAOITE OF FAMIT.HCS OF 
AMIRICAN PBISO.NEKS A:CU MISSINO IN SOUTHEAST ARIA, 

Washington, D.C., ApHl U, 1915. 
Hon. WALTEB FLOWERS, 
Chairman, Siiboommittee on AdtninUtrative Law and Oovemmental Relations, 

^yash^nffton, D.C. 
DEAR CHAIRMAN FLOWERS: AS Executive Director of the National League of 

Families of American I'risoners and Mis.sinf; in Southeast Asia and on behalf 
of the families and their ilissing and Prisoners of War loved ones, I am request- 
ing that certain key provisions be exempted from the National Emergencies Act 
(H.R. 3H.S4). 

The rea.son for this request is to prevent a premature separation from service 
of any man that is classified POW or MIA in Southeast Asia. I don't believe 
any ^ervice lias such a classification as Colonel John Doe, POW/illA retired. 
I icnow we don't want one. 

It is ray uuder.standing that under Section 602(a) of H.R. 3884 such exemjitlnns 
mav lie made. I believe the specific exemptions would be covered in 10 U.S.C. 
J3813: 10 U.S.C. S (i«8«(c)  and 10 U.S.C. S 8318. 

Very truly yours, 
E. C. "Bus" Miij-s, 

Executive Director. 

Mr. FLOWKH.';. Tlinnk you vci-y much. 'Mv. Read, if you will identify 
tlioso that you liave with you and proceed as you see fit. We are run- 
ning short on time and we apologize for this, liiit hopefully we will 
not have as many questions to ask GSA as we did Defense. Proceed, 
sir. 

TESTIMONY OF PHILLIP G. HEAD, OFFICE OF FEDERAL MANAGE- 
MENT POLICY, GENERAL SERVICES ADMINISTRATION, ACCOM- 
PANIED BY: CHARLES CURCIO. ASSISTANT GENERAL COUNSEL, 
GSA; AND THOMAS HAGAN, OFFICE OF PREPAREDNESS, GSA 

Mr. READ. Thank you. Mr. Chairman. I have with me on my left 
Mr. Charles Curcio. Assistant General Counsel of the (ieneral Serv- 
ices Administration, and on my right Mr. Tom Hagan, who is with 
our Office of Preparedness. Office of General Ser\'ices Administration. 

It is indeed a pleasure to have this opportunity to present to this 
committee the views of the General Services Administration regarding 
H.R. 3884, a bill to terminate certain authorities with respect to na- 
tional emergencies still in effect, and to provide for orderly implemen- 
tation and termination of future national emergencies. 

Before commenting on the details of this proposed legislation. I 
would like to say a few words about the basis of GSA's interest in 
the bill. Among other things, the bill woild have a direct impact on 
procurement by executive agencies and GSA is concerned with Govern- 
ment procurement in several ways. 
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I would like to depart from my prepared statement at this point 
to just nialvo til is observation. We do not present any personnel prob- 
lems to yon this mornings. 

P'irst, GSA buys a wide range of items of personal property in- 
chulino: automated data processing equipment, and nonpersonal serv- 
ices, including construction. GSA is also concerned witli leases of real 
propert.v. 

Second, GSA is responsible for the issuance of the Federal procure- 
ment regulations which are applicable to the procurement of civilian 
executive agencies. (iSA is charged with this responsibility by the 
PVdeval Pro]>erty and Administartive Services Act of 1940. as 
amended by the Office of Federal Procurement Policy Act. Let me 
add to that remark that the Federal procurement regulations are 
prescribed bv the Administrator of General Services in chapter 1 
of title 41 of the Code of Federal Regulations. 

Third. Executive Order 11717 transferred certain responsibilities 
rejrarding procurement and other matters to GSA that previously 
were liandled by the Office of Management and Budget. In connec- 
tion with that order, the President issued a statement on May 22.1973, 
whicli directed GSA to a^suTiie a broader management role by becom- 
ing the Pi'esident's princi}>al instrument for dcA-eloping better systems 
for providing administrative support to nil executive branch activities. 

A matter of continuing concern to GSA is its ability to effectively 
dischare'e its procurement responsibilities—in this sense I have ref- 
erence to our direct procurement and contracting activities—and 
to issue regulations. And wliich will facilitate the Government pro- 
curement process. 

Xow. let me indicate how H.R. 3884 is related to the procurement 
process. This occurs in three ways; namely, in connection with the 
autliority to negotiate Gov(>rnment contracts, the assignment of 
claims imder Go\ ernment contracts, and the leasing of real property. 

Kegarding the negotiation of contracts, section 302(c)(1) of title 
Federal Property and Administrative Services Act of 1949. 41 U.S.O. 
2.">2, permits civilian executive agencies to negotiate contracts in cer- 
tain s]^ecified situations. One of these situations involves contracts 
Avhere it is "determined to be necessary in the public interest during 
tlie period of a national emergency declared by the President or by 
the Congress." 

The national emergency authority to tiegotiate is relied upon as 
the procedural basis for the award of contracts involving unilateral 
.^et asides for small business concerns, partial set asides for labor sur- 
plus area concerns, and the limitation of certain contracts to the 
procurement of domestic end products in the interest of improving 
the U.S. balance of payments. No other negotiation authority is 
available. As a result, awards for these thr(^e very worthwhile pur- 
poses would have to be discontinued if a declaration of national 
emergency ceased to e.xist or if some other negotiation authority is 
not provided. 

T would like here to supplement my prepared statement with some 
remarks concerning a question you asked Mr. Xiederlehner, Mr. Chair- 
man. The question involved your concern about any ongoing activities 
to provide additional legislation as a substitute for the negotiating 
authority which we presently utilize, and which is paralleled in the 
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Arinod Servaces Procurement Act and is utilized by the Defense De- 
juirtment. As Mr. Niederlehner indicated, the Commission on Govern- 
ment Procurement issued a very lengthy report, some l-iO recommen- 
dations were included in the report, and one of tlie recommendations 
of tlie Commission was that the two basic procedural statutes under 
which the executive branch of the Federal Govei-nment does its pro- 
curements; namely, title III of the Federal Property and Administra- 
tive Procedures Act and the Armed Services Procurement Act be com- 
bined into one statute. Work is in process to accomplish that objective, 
and I believe that a bill ^^•as introduced during tlie last Congress. As 
I recall it was H.R. 90t!l. which was in the nature of a combined 
statute. The proposal that was initiated at tliat time, and work is still 
continuing on a similar bill, would eliminate the series of negotiating 
exceptions which are enumerated in the Property Act and the Armed 
Services Procurement Act. In lieu thereof the current proposals con- 
templates a general authority to negotiate on a competitive basis. And 
I believe that this legislation, if enacted, would provide us with the 
negotiating autliority we need in order to make unilateral set asides 
for small business, partial set asides for labor surplus and the limita- 
tion of procurement to domestic sources for ba!ance-of-payments pur- 
poses. So there is. in fact, work in process in this area, and it basically 
responds to one of the recommendations of the Commission on Gov- 
ermnent Procurement. 

With respect to the assignment of claims, the provisions of the As- 
signment of Claims Act of 1940, 81 U.S.C. 203 and 41 U.S.C. 15, per- 
mit claims for moneys due or to become due a contractor from the 
Government to be assigned to a bank, trust company or other financ- 
ing institution. This is a useful means for financing Government con- 
tracts, but initially the usefulness of assignments was impaired be- 
cause they were deemed to be subject to reductions or set off by the 
Government. To remedy this situation, the act was amended to pro- 
hibit reductions or set otfs during periods of war or national emer- 
gency. It follows, therefore, that a desirable means of financing 
Government contracts would be sharply curtailed if a declaration or 
national emergency ceased to exist or if some other authority to pro- 
hibit reductions or set offs is not provided. 

The leasing of space is subject to statutory limitations, 40 U.S.C. 
278(a), regarding i>ermiss!b]e expenditures for rentals and for altera- 
tions and improvements. On occa.sion, situations arise where these 
limitations are not in the national interest. As a result, statutory au- 
thority. 40 TT.S.C. '278(b), has been provided which makes the limita- 
ti(ms inapplicable during a national emergency. The continued 
availability of the national emergency authority or some alternate au- 
thority is essential to the regular functioning of the Government. 

In connection witli our concern for the continued availability of the 
four statutory authorities I have refei-ence^l, we are gratified to note 
that section (>02 of the l)i]l contains a savings provision which states 
that tlie bill is not ai>plicable to six statutes, including the four refer- 
enced statutes, except to provide for a review of these statutes by the 
apjiropriate committees of tlie Senate and the House of Representa- 
tives. Following tlie review, tlie committees would make recommenda- 
tions and propose revisions to their respective Houses within 270 days 
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after piiactment of the bill. This arrangement should insure the con- 
tinued availabilit}' of necessaiy pro<'urenient authority. 

Oiir remainiufr concern reijardinj; this proposed legislation involves 
the reporting requirements in section 501(c). We appreciate* that the 
Congress needs information in order to discharge its oV)ligation8 un- 
der the bill. It seems doubtful, however, that a report of total ex- 
penditui-es will satisfy the congi-p?sional need. Furthermore, the sub- 
mission of reports within 30 days after the end of each 3-month period 
following a declaration of emergency would be extremely difficult. 

RegarJling the utility of the i-eport, small expenditures may ix^late 
to contract awards of exti-eme imiwrtance to the national interest, 
Con^•eTSely, large expenditures may bear little relationship to matteis 
of national concern. Thus, some narrative explanation probably woidd 
be necessarj' or the Congress may find the reports inadequate for its 
purposes. 

With respect to the 30-day reporting periotl, literally thousands of 
government offices may be involved in the reporting operation when- 
ever a declaration triggers the reporting requirement. Initial reports- 
inevitably will be late and past experience indicates that regular sub- 
missions may not satisfy a 30-day schedule. 

As an alternative arrangement, we suggest that the iTporting re- 
quirement be revised to require a verj^ biief narrative statement, on 
an agency-by-agency basis, regarding the use of a given declaration 
of national emergency and the consequences of a termination of the 
authority. 

With respect to the bill generally, we would not oppose its enact- 
ment. Our only concerns are the continued availability of authority to 
achieve necossarj' procurement objectives and the adoption of ap- 
propriate proceduivR for the administration of the bill. 

This concludes my prepai-ed statement, Mr. Chairman. I would be 
pleased to respond to any questions you may wish to raise. 

Mr. FrowEPS. I would iust ask by way of getting oti for you to re- 
iterate concisely, sir. the four major concei-ns that A^OU discussed in 
the early jjart of your statement which are cm^ered by the savings 
daupc in tlie bill that have been used, is that correct? 

Mr. I?KAD. That is correct. 
^Ir. Fix^TRS. YoTir other major concern then is merely the time in 

whi'-h to report and the kind of ivport, is that correct ? 
Mr. PKAD. That is correct, Mr. Chairman. 
Mr. FurwTRS. Thank you very much. I will ask Mr. Danielson if 

he has any questions. 
^fr. DAXIKTSOX. I have a couple, really on one subject. T understand 

}-our statement and I am not goingtobelalwr it. 
I am trying to grasp for the application of these emergency pro- 

A-iciotis. In your point 1(b). on ne'i-otiating uni'ateral '^et asidps for 
small business, partial set asides for labor surplus, balance of pay- 
ments, and again on your leasing on page 4. the leasing of space, yon 
apparently are able to disreirard these statutory limitations in title 40, 
sf'-tion 27S(a) because of the 27S(b) prov-iso that as long as there iff 
an emorgencv you can ignore 278(a) ? 

yir. Rr.AD. Correct. 
Mr. DANTKLSON. Yon are operating, I assume, as was Defense on; 

the Korean emergenc.v ? 
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Mr. READ. That is ri^lit, the Truman emergency statement of 1950.. 
Mr. DANIELSON. Am T correct in ass)iming that there may liave beeii 

times when you have invoked 278(b) and been able to avoid the use- 
of tlie limitations in 2.78(a) because tlie Korean emergencj' is still 
in effect ? You do that I pi-esumc, do you not ? 

Mr. KEAD. That is correct. 
Mr. DAN'tKLSoN. I thoufiht it was. Otherwise you would not be here 

worrying about the autliority expiring. 
Mr. READ. We had an experience  
Mr. DANiEii5aN. Do you suppose, sir. there may have been a few 

cases in which, and I do not think this is illegal, so I want to disarm 
j'ou of tlie defeiise tactic here, but -flo you suppose you might have 
invoked 278(b) on a few cases that did not relate to tJie Korean war? 

Mr. READ. Well, I camiot say tliat tlie prijne case that we had in 
mind related to tlie Korean situation but it was an emergency. We 
had a fire which started to burji up a substamtial quantity of perswinel 
records of the Federal Govenuiient, aud but 'foi' the t^rjcrgency leasing 
authority which permitted us to move the records quickly into a facil- 
ity that was not subject to being dejnolished, we might have lost moie 
of the records. There really was an emergency in that case aud it 
did not relate to Korea. However, it was a very .present thing. 

Mr. DAKIELSOX. And on tliese permissible expejiditnres for rentals 
for alterations, improvements, it is alterations and improvements. I 
would imagijie you gentlemen in the ux)rk of GSA, leasiiig real estate 
all over the country, office space, jxrobably for same of us, wlio knows, 
you are able to ignore the limitations of 278(a) in what you oonsider 
to be a proper case regardless of thf .stains of the war in Korea? 

Mr. READ. I tliink that is a fair statemejit. 
Mr. BANTEI^OX. I get your point, and I would juat like tosay tliat in 

sum of your whole statement are you not saying tfeis: You Jire mot 
opposed to ithe enaciitfrent of H.R. 3884. provided that something is 
done by the appropriate t-ouimittee and the C"«mgress to se.c to it tliat 
you have wiiai you cousider tlie esstaitial autliority to operate in tlie 
rejil world of li)75 ? 

Mr. READ. Tliat is correct. We. I think qiiite clearly have an obliga- 
tion to acliieve aome very sjgau.fic.imt socioec<iiK»niic obiectives Avkich 
tlie ComgT'eis hns ewdGfa<Kl 9^•er tlie years. Other objtvtives liave been 
spojosorcd by tlie P«jsidejit. For example, assistance to labor suiphis 
areas by wav of ii Prcsidejitial policy statejnejit which we have oper- 
atecL undej- for several yeiirs, and that sort of thing. 

Mr. DAXIEI^SON. I am going to sngirest tbis as a friendly reconiBseu- 
dation. because I liave got a feeling that tbis oommitt<M? is going to get 
on with this bill, if you would sit down and work out a draft of some 
proposed legishition, or a iHgis^lative profrram to take care of ^viur ival 
needs in a -fona of substautii-e law. i\nd lf»*^ "s get otfof th's hungup 
of emeigencies. You know, we ai'e just ki(kling ourselves IKTC. 

Jfr, READ. Well, as I indicated in my earlier remarks. I tJj.'fik tliat 
if the work coTitinues on H.R. iXlfil. nursuant to the r(X"oniii«end»)tioft 
of the Commission on Governmcjit Piocurement for n pojubined pim- 
cedural permanent statute, tliat the 7>roJ>lem of negotiating autliority 
for the three situations I mentioned will be jesolved. 
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^Ir. DAXiKrj50N. Perhaps if we move ahead with alacrity here that 
will give them a motivation to move a little faster on the other side. I 
thank you. 

Mr. FLOWF;RS. Let me say to the gentleman from California that I 
finally got my office painted in Tnscaloosa in the Federal building, 
and I am wondering if tliat was done under emergency powers. 

The gentlelady from Texas. 
Ms. JoRDAx. ,*Tn.st one (luostion. Are yon proposing, Mr. Kead, an 

amendment to the accounting procedures as they are set out in the 
bill ? 

Mr. READ. Are you talking about the assignment of claims ? 
Ms. JoRiux. Xo. 
Mr. READ. Oh, reporting; yes, it would seem to me that we have two 

problems there. One is the ability of the farflung offices of the executive 
branch to respond and to provide the statistical information on a 30- 
day basis. The second is wliethcr when you get the information it will 
really bo meaningfid and helpful to you to arrive at a decision. 

Ms. JORDAN. Well, would the 30-day limitation in there pose a hard- 
ship on your agency? 

Mr. READ. I think it would be extremely difficult for all of the agen- 
cies of the Federal Government. 

Ms. JORDAN. Let us just talk about your ae-ency. Could you do it? 
Mr. READ. We could do it with difficulty. We have reporting mech- 

anisms now that work on a slightly longer arrangement. 4.5 days, and 
even with 4.5 days we find that a numl)er of offices are late. So from 
experience we find that a 30-day i:»eriod is a very tight time frame 
in which to operate. 

]Ms. JORDAN. But you could do it ? 
yiv. READ. We can certainly try. 
Ms. JORDAN. NO further questions. 
^Ir. FLOWERS. Mr. Mazzoli ? 
Mr. MAZZOI.I. Thank you A'ery much. Mr. Chairman. Perhaps the 

question has been asked in my absence, but if it has not, was there any 
connection between the use of national emergencies for things like set- 
asides in contracts and partial set-asides for labor surplus area con- 
cerns, and the assignment of claims and leasing of space ? 

Mr. READ. It is difficult to find a relationship between a national 
emergency and the three situations that I alluded to, small business, 
labor surplus and balance of payments. To be perfectly frank, we were 
faced with a procurement pi-oblem which had to l)e handled on a nego- 
tiated basis. It was not possible to formally advertise the procure- 
ment actions that were mvolved in those three areas. The current 
procedural statutes that both the Defense Department and the civilian 
agencies operate uiuler have .specifically enuinerated negotiating situ- 
ations. There was no specific situation that would fit any one of these 
three areas, so the only thing we could rely on was the n.ational emer- 
gency authority, based on a declaration of national emergency. Per- 
fectly honestly, it was the only authority we had available and the 
only thing that we could rely on. Without it we simply could not have 
proceeded with those three programs. 

We have felt for many years that some kind of permanent legisla- 
tion for these purposes would be a better arrangement. 
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Mr. MAZZOLI. And have you proposed such permanent legislation? 
Mr. BEAD. At the present time, as I indicated a little bit earlier, a 

bill was introduced in the House during the last session that would 
combine the two procedural statutes under which the Federal Govern- 
ment operates, and would provide us with the negotiating authority 
that WB need without reference to a national emergency. 

With respect to the assignment of Claims Act, I think that was 
a matter that grew out of a wartime situation and the solution was 
based on a declaration of national emergency. Here again, I tliink 
that there is no realistic relationship between the reference to reduc- 
tions or setoffs and the national emergency. I tliink we can solve this 
problem by permanent legislation. 

Mr. MAZZOLI. Has this been introduced, Mr. Read? 
Mr. READ. No; this has not been introduced. 
Mr. MAZZOLI. DO you plan to have or is there a piece of legisla- 

tion in the works in your Department to do so? 
Mr. READ. There is no legislation in the works in our Agency, or 

to the best of my knowledge did the Commission on Government Pro- 
curement address itself to this problem. But it was one I think that 
we would most assuredly recommend to the new Office of Federal 
Procurement Policy for its consideration as an ongoing matter. 

Mr. MAZZOU. How about tlie last one in the leasing of space? Is 
that of the same category as the assignment of claims—^not really di- 
rectly involved in a national emergency, but better handled by some 
permanent legislation? 

Mr. READ. I would think this could quite properly be handled by 
permanent legislation. I think it is probably another one of these 
items that has grown up over the years, but at this jwint could be 
handled on a permanent basis. 

Mr. MAZZOLI. Thank you very much. 
Mr. FtjOWEKS. Thank you. Mr. Pattison ? 
Mr. PATHSON. I have no questions. 
Mr. FLOWERS. I would like to yield to counsel. Do you have a 

question ? 
Mr. SHATTUCK. Yes; Mr. Chairman, I believe in your statement or 

in the response to a question you indicated that there were some par- 
allels between the problems faced by the Defense Department in the 
contract area and the provisions in the bill and the ones that you have 
referred to, is that correct? 

Mr. READ. Yes; you recall Mr. Niederlehner made reference to the 
small business, labor surplus, balance-of-payments problems. You see, 
when the Armed Services Procurement Act was passed in 1947, it was 
really in its day the modernized procurement statute. In 1949, the 
title 3 of the Property Act was passed, and it was virtually a mirror 
image of the Armed Services Procurement Act. The two statutes pro- 
vided the same procedural basis for all Government procurement with 
the result that formal advertising was preferred, but we were per- 
mitted to negotiate in certain situations which were enumerated in both 
statutes. W]\on over the years we encountered the problem of negotiat- 
ing a unilateral small business set asides, or partial set asides for 
labor surplus areas, or procurements of domestic products for balance- 
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of-payments purposes, the Department of Defense under its statute, 
the Armed Services Procurement Act, and the GSA and all of the 
ci\dlian executive agencies under the Property Act had exactly the 
same problem; namely, what negotiating authority to rely on. 

The Defense Department relies on the national emergency negotiat- 
ing authority in tne Armed Services Procurement Act and we on the 
civilian side rely on the national emergency negotiating authority to 
the Federal Property Act. The two statutes are parallel. We have the 
same problem, and we rely on the same kind of authority but in two 
different statutes. 

Mr. SHATTUCK. If that is the case, why does not the bill have an 
exception for the parallel provision in the Armed Services Procure- 
ment Act? 

Mr. READ. We asked ourselves the same question as we sat here 
looking at the list of exceptions this morning, and I really do not 
know the answer. 

Mr. SHATTUCK. Since its provisions are essentially identical? 
Mr. EEAD. Yes, they are, and I would think the logic of the matter 

would be to include the Armed Services Procurement Act in that 
laundry list. 

Mr. SHATTUCK. Well, since this bill was evolved in consultation 
with particularly the Office of Management and Budget, I just won- 
dered why that was not true? 

Mr. READ. Well, I regret that I cannot respond to your question. 
I do not know what the mental processes might have been in 0MB 
with regard to the matter. 

Mr. SHATTUCK. Thank you, perhaps it was an unfair question. 
The other point I just wanted to raise in passing is that the bill, H.R. 

90G1, along with H.R. 9062 was referred to this committee last year. 
We refluosted departmental reports from GSA and from the Defence 
and other principal contracting agencies. But I take it that that re- 
quest may have triggered the study of the provisions that you have 
just referred to? 

Mr. READ. Well, we are currently looking at tlie bill and considering 
what we tliink would be appropriate suggestions for changes. We are 
in the j)roocss of working with the Office of Federal Procurement 
Policy on the matter, so if you do not liave it, I would anticipate that 
it would be coming forward in tlie foreseeable future. Certainly, from 
the executive brancli standpoint, we are working actively on the matter. 

Mr. SiLATTrcK. Thank you very much. 
Mr. Fi/iwEKs. ^Ir. Coffey? 
Mr. COFFEY. NO questions. 
Mr. Fuiwijis. Tliank you very much. Does anyone else have any 

further questions? 
A^'ell. we will thank you gentlemen for being with us as we did the 

others, and we appreciate your help on this particular matter. 
[The prepared statement of Mr. Read follows:] 

STATEMENT BY PHILIP G. READ, DIRECTOR, FEDERAL PROCTTREMEXT REotriATioNS 
STAFF, OFFICE OF FEDERAL MAXAGEMENT POLICY, GENERAL SERVICES ADMINIS- 
TRATION 

Mr. Chairman and members of the Committee, I am Philip G. Read, Director, 
Federal Procurement Regulations Staff, Office of Federal Management Policy, 
General Services Administration. It Is indeed a pleasure to have this opportunity 
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to present to this committee the views ol the General Services Administration 
regarding H.R. 8884, a bill to terminate certain authorities with respect to na- 
tional emergencies Still lit effect, and to provide for orderly impleuieutation and 
termination of future national emergencies. 

Before commenting on the details of this proposed legislation, I would like to 
say a few words about the basis of QSA's interest in the bill. Among other things, 
the bill would have a direct impact on procurement by executive agencies and 
GSA is concerned with Government procurement in several ways. 

First, GSA buys a wide range of items of personal property (including auto- 
mated data processing equipment) and non-personal services (including con- 
struction ). G8A is also concerned with leases of real property. 

Second, GSA is responsible for the issuance of the Federal Procurement Reg- 
ulations which are applicable to the procurement of civilian executive agencies. 
GSA is charged with this responsibility by the Federal Property and Administra- 
tive Services Act of 1949, as amended by the Office of Federal Procurement Policy 
Art. 

Third, Executive Order 11717 transferred certain responsibilities regarding 
procurement and other matters to GSA that previously were handled by the 
Office of Munagement and Budget. In connection with that order, the President 
issued a statement on May 22, 1973, which directwl GSA to assume a broader 
management role by becoming the President's principal Instrument for developing 
better systems lor providing administrative support to all executive branch 
activities. 

A niatter of continuing concern to GSA is its ability to effectively discharge its 
procurement re.'<ponsibillties and to issue regulations which will facilitate the 
Government procurement process. 

Now, let me indicate how H.R. 3884 is related to the procurement process. This 
occurs In thi-ee ways, namely, in connection with the authority to negotiate Gov- 
ernment contracts, the assignment of claims under Government contracts, and 
the leasing of real property. 

Regarding the negotiation of contracts, section 302(c) (1) of Title III of the 
Federal Property and Administrative Services Act of 1949 (41 U.S.C. 252), per- 
mits civilian executive agencies to negotiate contracts in certain specified .situa- 
tions. One of these situations involves contracts where it is "determined to be 
necessary in the public interest during the period of a national emergency de- 
clared by the President or by the Congre.ss." 

The national emergency authority to negotiate is relied npon as the procedural 
ba.sis for the award of contracts involving unilateral set asides for small busine-'ss 
concerns, partial set asides for labor surplus area concerns, and the limitation of 
certain contracts to the procurement of domestic end products in the interest of 
imijroving the U.S. balance of payments. No other negotiation authority is avail- 
able. As a result, award.s for these three very worthwhile purjioses would have 
to be discontinued if a declaration of national emergency ceased to exist or if 
some other negotiation authority is not provided. 

With respect to the assignment of claims, the provisions of the Assignment 
of Claims Act of 1940 (31 U.S.C. 203 and 41 U.S.C. 15), permit claims for monies 
due or to become due a contractor from the Government to be assigned to a 
bank, trust company or other financing Institution. This Is a useful means for 
financing Government contracts, but initially the usefulness of assignments was 
impaired because they were deemed to be subject to reductions or set off by 
the Government. To remedy this situation, tlie Act was amended to prohibit 
reductions or set oflfs during iieriods of war or national emergency. It follows, 
therefore, that a desirable means of financing Government contracts would be 
sharply curtailed If a declaration of national emergency ceased to exist or if 
some other authority to prohibit reductions or set offs is not provided. 

The leasing of space is subject to statutory limitations (40 U.S.C. 278(a)) 
regarding permissible expenditures for rentals and for alterations and improve- 
ments. On occasion, situations arise where these limitations are not in the 
national interest. As a result, statutory authority (40 U.S.C. 278(b)) has been 
provided which makes the limitations inapplicable during a national emergency. 
The continued availability of the national emergency authority or some alternate 
authority is essential to the regular functioning of the Government. 

In connection with our concern for the continued availability of the four 
statutory authorities I have referenced, we are gratified to note that section 602 
of the bill contains a savings provision which states that the bill is not applicable 
to six statutes (Including the four referenced statutes), except to provide for 
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a review of these statutes by the appropriate committees of the Senate and the 
House of Representatives. Following the review, the committees would make 
recommendations and propose revisions to their respective Houses within 270 
days after enactment of the bill. This arrangement should ensure the continued 
availability of necessary procurement authority. 

Our remaining concern regarding this proposed legislation involves the report- 
ing requirements in section 501(c). We appreciate that the Congress needs infor- 
mation in order to discharge its obligations under the bill. It seems doubtful, 
however, that a report of total expenditures will satisfy the Congressional need. 
Furthermore, the submission of reports within 30 days after the end of each 
3 month period following a dociaration of emergency would be extremely 
difficult. 

Regarding the utility of the report, small expenditures may relate to contract 
awards of extreme importance to the national interest. Conversely, large expendi- 
tures may bear little relationship to matters of national concern. Thus, some 
narrative explanation probably would be necessary or the Congress may find 
the reports inadequate for its purposes. 

With respect to the 30 day reporting period, literally thousands of Government 
offices may be involved in the reporting operation whenever a declaration triggers 
the reporting irequirement. Initial reports Inevitably will be late and past ex- 
perience indicates that regular submissions may not satisfy a 30 day schedule. 

As an alternative arrangement, we suggest that the reporting requirement be 
revised to require a very brief narrative statement, on an agency by agency basis, 
regarding use of a given declaration of national emergency and the consequences 
of a termination of the authority. 

With respect to the bill generally, we would not oppose its enactment. Our only 
concerns are the continued availability of authority to achieve necessary procure- 
ment objectives and the adoption of appropriate procedures for the administration 
of the bill. 

This concludes my prepared statement, Mr. Chairman. I would be pleased to 
respond to any questions you may wish to raise. 

Mr. FLOWERS. We will call this mectin/T to a close and continue on 
Wednesday, April 9, wliich is a week from next Wednesday, in room 
2226 at 10 a.m. when we will receive testimony from Justice and State, 
and hopefully that will conclude, at least as far as we have any knowl- 
edge, our hearings on this matter. 

Tliank you very much, gentlemen. 
[Whereupon, at 11:53 a.m., the hearing was concluded subject to the 

call of the Chair.] 
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HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS 

OF THE COM3IITTEB ON THE JUDICIART, 
Washington^ D.C. 

The subcommittee met, pursuant tx5 notice at 10:30 a.m., in room 2226, 
Rayburn House Office Building, Hon. "Walter Flowers [chairman of 
the subcommittee] presiding. 

Present: Representatives Flowers, Jordan, Mazzoli, and Moorhead. 
Also present: William P. Shattuck, counsel; and Alan F. Coil'ey, Jr., 

associate coimsel. 
Mr. FLOWERS. The subcommittee will come to order. 
Our first witness this morning is Mr. Mark Feldman, Deputy Legal 

Adviser, Department of State. Mr. Feldman, if you would like to pro- 
ceed, we will be delighted to hear your testimony at this time. 

TESTIMONY OP MARK B. FELBMAN, DEPUTY LEGAL ADVISER, 
DEPARTMENT OF STATE 

Mr. FELDMAN. Thank you, Mr. Chairman. 
The Department of State appreciates the opportunity to testify on 

PLR. 3884, a bill "to terminate certain authorities with respect to 
national emergencies still in effect, and to provide for orderly imple- 
mentation and termination of future national emergencies." This bill 
is very much the same as S. 3957 passed by the Senate last session. 

The Department of State believes that it is appropriate to reexam- 
ine the national emergency authorities at this time, to repeal obsolete 
authorities, and to set criteria for national emergencies which may be 
declared in the future. H.R. 3884 does this, and at the same time pre- 
sei-ves major emergency authorities that are essential to the conduct of 
foreign relations. The Department wishes to speak particularly in 
support of section 602 of H.R. 3884 which preserves essential author- 
ities. 

The Department of State is primarily concerned with section 5(b) 
of the Trading With The Enemy Act, which pi-ovides the basic legal 
authority for a number of programs of major foreign policy impor- 
tanca These include: 

Foreign assets control regulations, Cuban asset control regulations, 
and foreign fnnds control regulations. 

Under these programs, transactions are prohibited which involve 
persons or property subject to U.S. jurisdiction and which take place 
with Cuba, North Vietnam, North Korea, and designated nationals 

(81) 
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of those countries, unless specifically or generally licensed. In addition, 
property in which those countries or their nationals have an interest 
has been blocked and is under U.S. Government control. We also are 
holding assets of the People's Republic of China, blocked before May 
1971, and assets of certain Eastern European countries. While the 
amounts of the blocked assets vary, in some cases it is substantial, 
for example possibly in excess of $80 million in the case of the People's 
Eepublic of China. 

Mr. Chairman, an interruption of these programs would seriously 
prejudice the foreign relations interests of the United States and the 
interests of thousands of American nationals with outstanding claims 
against Cuba and the People's Republic of China. One effect of 
such interruption would be to release the blocked assets. Another 
would be to autliorize transactions now prohibited without regard for 
the state of United States relations with countries concerned or the 
Cuban imports could come into the United States without regard to 
other economic issues, and the relaxation of transaction controls with 
respect to North Vietnam would be without regard to any context of 
improved bilateral relations. As a result it would become very difficult, 
if not impossible, to negotiate satisfactory claims settlements, or to 
realize other U.S. objectives. 

The Department wishes to stress that these are merely the current 
programs under section 5(b) of the Trading With the Enemy Act and 
the 19y0 proclamation of national emergency. This authority has been 
utilized in the past for programs which have served their purposes 
and been terminated, and it may be neccssarj' again. The present inter- 
national situation has the potential for serious difficultie^s in inter- 
national fiscal and economic matters, particularly in the ener^- area, 
which may call for measures requirmg recourse to this authority. 
Therefore, the Department believes it is essential that section 5(b) of 
the Trading With the Enemy Act be specifically exempted as section 
602 now provides. 

Tl)e Dopaitment has not opposed, and does not oppose, the replace- 
ment of section 5(b) by other permanent legislation. We do believe, 
however, that there are a number of serious legal and policy questions 
in comiection with any such legislation tliat will require protracted 
congressional consideration, and we are convinced that it would be 
highly imprudent to cast away the authority of section 5(b) without 
any assurance of sucli a replacement. 

Mr. Chairman, at this point I would like to make a comment on 
another authority which I did not include in my prepared statement, 
but which is of concern to the Department of State, section 215 of the 
Immigration and Nationality Act, and the existing proclamation of 
national emergency are the only current authority for requiring 
American citizens to have a valid paasport for leaving and entering 
the United States. T am advised that in the absence of this authority 
tlie Immigration and Naturalization Service would have a substantial 
additional administrative burden of screening persons who cjaim to 
be American citizens but have no passport. 

Under present practice, as I understand it, if an individual abroad 
doesn't have a passport, he would apply for one through our repre- 
sentatives abroad, and some of the screening would take place on the 
other side; and that facilitates the administrative burden in these 
matters. 
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What would happen, here, if this authority were not exempted 
from the effects of this legislation. After a year's time, -when the cur- 
rent authorities dependent on a national emergency pix)clamation ex- 
pire, we would have the option of declaring a national emergency 
for the purpose of continuing this authority, or hoping to obtain 
permanent legislation. Of the two, the latter would seem to be the 
better alternative. 

So, we would ask the committee to consider whether this additional 
authority, section 215 of the Immigration and Nationality Act should 
not also be exempted for the reasons that I have given. 

To siun up, tfe Department of State believes that H.R. 3884 pre- 
serves essential emergency authorities and eliminates obsolete ones, 
so the Department lias no objection to its enactment, Mr. Chairman. 

I will be happy to try to anwer any questions. 
Mr. FLOWERS. Thank you, Mr. Feldman. 
Let me start at the end, then. This passport matter is sort of 

after the fact, as I underatand it, it's not a part of the bill under con- 
sideration, there is no exemption; nor was it a part of the bill passed 
by the Senate last year. So, this is something that came up in later 
discussions. 

Mr. FELDMAN. That's right. 
IMr. FLOWERS. Let me just ask you very candidly, how much of a 

burden would that place? It doesn't appear to me, on the surface, 
to be a very great burden to be handled by State in the nonnal con- 
sular fashion, as other matters of that nature have. 

Mr. FELDMAN. Mr. Chairman, I would like to be equally candid and 
say I can't speak of personal knowledge of the extent ol the burden. 
I believe the burden would fall primarily on the Immigration and 
Naturalization Sennce. In the absence of a requirement for a pass- 
port—American citizens appearing at the port of entry, or others 
claiming to be American citizens appearing at the port of entry, 
would have to document themselves in some way. 

Mr. FLOWERS. This, I think, tj'pifies the basic reason for this sort 
of legislation. Here is something that is totally unrelated to any emer- 
gency, of securing a passport for someone that has perhaps been lost 
in Western Europe, is keyed in to a national emergency declared 
because of our contiict with North Korea. 

It boggles the mind that we have structured activities totally unre- 
lated to this matter, and hopefully we will be able to correct this kind 
of thing through legislation, or whatever is required. Perhaps the 
impetus might be this termination of emergency authority. 

Well, let n)o move to the main thrusts of your comments. The state- 
ment regarding the People's Republic of China, and the blocking of 
assets before 1971, in that regard, what has the cutoff date of 1971 got 
to do with it ? That is on page 2 of your statement. 

Mr. FELDJIAN. Yes, Mr. Chairman. I would prefer to supplement my 
testimony with a more precise answer, concerning the specific date. 
[See letter dated Apr. 15, 1975, at p. 88.] 

It is obvious that over the Inst several years our relations with the 
Republic of China have been undergoing a change, and we have been 
mo\ing in the direction of increased contacts of an economic as well 
as cultin-al and other character. I am sure the date does correspond 
to an administrative adjustment in that context. 
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, Mr. FLOWERS. This just relates back to our new relationship with. 
China, that is what you mean ? 

Mr. FELDMAN. I am sure it was a step along the way. 
Mr. Fix)^\'ER8. We still have these assets blocked now, as we did in 

1971. 
Mr. FELDJIAX. AS I understand the situation, the Treasury Depart- 

ment has blocked assets up until May of 1971. Those that were blocked 
prior to that time remain blocked; and additional assets coming into 
the country have not been blocked since that date. 

Mr. FLOWERS. I'm not sure exactly what assets we are talking about, 
we have always recognized a Government of China, and that has been 
the Taiwan Government until just recently. I just never got into this 
before, it appears to me, on the face of it, assets of the Government of 
China prior to 1950 would have remained thus in our official view; is 
this not the case ? 

Mr. FELDMAX. Mr. Chairman, that is a very good question. I asked 
the same question, and I am advised that at some point in the 1950's 
the Treasury Department actually went through a procedure in which 
individuals were designated as nationals comiected with mainland 
China, and these assets were blocked. If they were not so designated, 
if the relationship was established with the Eepublic of China, then 
their assets, if they had been blocked, were released, or were not 
blocked, whichever the case may be. 

I tliink we are here talking about assets, in many cases, of individ- 
uals, or firms with links, sufficient links to the mainland so that it was 
thought that the release of those assets would be for the effective bene- 
fit ot the authorities in Mainland China. 

]\Ir. FLO^\^]:I{S. All right. 
The further point that I would make, and it is really bordering on 

what we were talking about earlier, relating to, for instance, our 
blocking of any assets of the North Vietnamese to the 1950 Korean 
emergency, when as of 1950, of course, we had no real involvement 
even in that country; and it does signify, I think, the need for this 
type of legislation, that we deal with the emergency on the true basis 
of what is the emergency, rather than stracture our system to gear it to 
some emergency declaration that relates to something else. 

I don't think you disagree with that, either. 
]Mr. FELDMAN. NO. Mr. Chairman. 
Mr. FLOWTERS. I have no further questions, does counsel on eitlier 

side—Mr. Shattuck? 
Mr. SHATTUCK. If I might, Mr. Chainnan. I am returning to the 

point on the Immigration and Nationality Act, the passport require- 
ment. Do you think the 1-year period would be sufficient time for 
permanent legislation on this? 

Mr. FELDSfAx. It seems to me that may be the best option. I would 
wish the opportunity to consult further m more detail, not only with 
the responsible officers in the State Department, but also the Immi- 
gration and Naturalization Service. 

I agree with the Chairman that this may be a good illustration of 
the kind of legislation that was intended to be permanent. It has 
proved at least to have some significance, administrative significance, 
or substantive significance that is not necessarily connected with an 
emergcncj' declared by the President, in which case a case could be 
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made out to persuade the Congress that the authority should be 
extended. 

But, I would like to reserve a judgment on that question to provide 
an answer to the question after further consultation, if that is 
satisfactory. 

Mr. FLOWERS. I'll put it this way, I stand ready to be convinced 
that you need an exemption in this area; but I'm not convinced right 
now. 

Mr. FELDMAN. I appreciate that, Mr. Chairman. We were asking 
for the committee to consider this matter, and to give its best judg- 
ment. 

Mr. FLOWERS. If the Department is serious about this, give us sub- 
stantial reasons to give the exemption. 

Mr. FELDMAN. I think that is a very fair request. 
Mr. FLO\VERS. Mr. Coffey? 
Mr. CoFFEY. Thank you, ^Ir. Chairman. 
Mr. Feldman, when the Treasury Department was before us their 

testimony was quite similar to yours in their concern about the con- 
tinuation of the Trading With the Enemy Act. They emphasized that 
cases interpreting the Trading With the Enemy Act indicate that an 
emergency had to be in effect to continue the validity of blocking, 
constitutionally. And I wonder whether you wo>ild like to comment 
as to whetlier j'ou feel this legislation would cover that point 
snfSciently. 

I mean that in terminating the powers and authorities that are 
connected to national emergencies that are in existence, does the 
exemption for the Trading With the Enemy Act adequately take care 
of the problem? Does it really continue an emergency for the Trading 
With the Enemy Act in that case, or does it really say it goes on in 
existence, or in effect, despite the fact that it was terminated? I am 
wondering how the courts might intoipret it. 

Mr. FELDMAN. Mr. Chairman, if I may, I will take the question in 
two parts. First, we are satisfied that the exemption of the Trading 
With the Enemy Act from the provisions of this bill will preserve the 
authority that wo now have under the Trading With the Enemy Act, 
based on the 1950 proclamation, or other proclamations made by the 
President from tiine to time. This is a very important authoritj'^ to 
us for all the reasons tliat I have testified. 

It does not mean tliat we do not recognize the merit of proceeding 
with permanent legislation in this area, we do recognize the merit. 
But, there are a number of complexities both of a policy character 
and a legal character in attempting to draw up such legislation. We 
would not like to risk losing it now that we have a body of court cases 
which upheld tlie exercise of the authority under the act and the 
proclamation; and we don't l)elipve it would be prudent to change 
the legal basis.for our action with respect to tliose programs, and to 
risk new litigation and possibly different results. 

So, we naturally would have urged a prudent course, and so far 
the Congress has seen the merit of this, as reflected in this bill. 

Now, the first part of your question, as to the Treasury testimony 
raising questions about the intrinsic importance of a proclamation of 
national emergency for the type of authorities that are exercised under 
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the Trading With the Enemy Act. Frankly, tliis is an area of consti- 
tutional law; I am not the most qualified witness in the executive 
branch to testify on that. The Treasury has responsibility for admin- 
istration of the program, and Justice thie expertise in the constitutional 
area. 

However, I think we would all recognize that we are talking about 
an area which is speculative. I am not persuaded that it would be 
impossible to draft permanent legislation that would withstand con- 
stitutional challenge; it is that issue that has been raised by the Trea- 
sury Department, and it is one of the legal complexities tliat would 
have to 00 seriously considered by Coiigi'ess in drafting permanent 
legislation. We would have to see what the standards are that Con- 
fress would wish to provide, how mucli authority the President would 

e given under new legislation, considering the very different circum- 
stances and measures tliat historically have been engaged under the 
Trading with the Enemy Act. 

Mr. SHATTUCK. That would be prospective in force, would it not? 
Mr. FELDMAX. It would not have mimi value  
Mr. SHATTUCK. I me^n, it would not be retroactive, it wouldn't 

cover the present problems. 
Mr. FELDMAN. I think in any event, even if there were permanent 

legislation—and 30ui' question, your point is a good one—we would 
wish to have a savings clause that would preserve the present authority 
for the existing programs. 

Mr. CoFFEY. Is the kind of permanent legislation you are talking 
about a reality in the near future, has legislation like that been mtro- 
duccd, or is it even being drafted ? 

Mr. FELDMAX. Frankly, I don't believe that any attempt has been 
made to draft such legislation. I think this measure is an impetus 
for such consideration; and if I am not mistaken there are provisions 
in this bill for consideration by the substantive committee within a 
certain time period of these various substantive issues. 

We are in favor of that consideration proceeding, and we would look 
forward, with other executive agencies, to cooperating with the ap- 
propriate committee in the drafting exercise. It is hard for me to see 
now whether we could find a better basis for granting the President 
the authority that we think he needs, than the concept of national 
emergency; but it may be possible to do so. 

Mr. CoFFET. What do you think about a time limit on the exemption 
o f tl 10 Ti-ading with the Enemy Act ? 

Jlr. FELDJCVX. Our view is that the Trading with the Enemy Act is 
such an essential authority with the changing international scene as we 
have it now, that we would not wish to see any artificial time limit 
placed in the bill, because it remains to be seen whether the Congress 
will find agreement on a substitute in terms of permanent authority 
Avliich will be as adequate as the Trading with the Enemy Act is now. 

That is a terribly important authority, and the programs we have 
had liavc been A'CIT important in the past: and the world situation is 
under so many pi*essures at the moment that it's really hard to say 
where we might need to turn next. 

Mr. CoFFET. Thank you. That is all, Mr. Chairman. 
Mr. FLO-RT^RS. This is not to embarrass the State Department in 

any way, I wouldn't want to tell of our recent successes in foreign 
policy under the Trading With the Enemy Act. 
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' I don't think I have any further questions, Mr. Feldman, I think 
you adequately covered the thing, and made a good case, along with 
the Treasury Department for the exemption of tlie Trading With the 
Enemy Act; I don't think the committee will have any problem with 
that. 

Let me say once again, on the passport matter, if you furnish 
material we will be happy to receive it; and if you wish to elaborate 
^n any other answer, we will be happy to receive it. 

Mr. FELDMAN. Thank you very much, Mr. Chairman, I appreciate 
that invitation. 

Mr. FLOWERS. Thank you for coming over. 
[The prepared statement of Mr. Feldman follows:] 

STATEMENT OF MARK B. FELDMAN, DEPUTY LEGAL ADVISER, DEPARTMENT OF STATH 

Mr. Chairman, the Department of State appreciates the opportunity to testify 
on H.R. 3884, a bill "to tenninate certain authorities with respect to national 

•emergencies stiU in effect, and to provide for orderly implementation and termi- 
•natlon of future national emergencies." This bill is very much (he same as S. 3957 
passed by the Senate last session. 

The Department of State believes that it is appropriate to reexamine the 
national emergency authorities at this time, to repeal obsolete autliorities, and 
to set criteria for national emergencies which may be declared in the future. 
H.R. 3884 does this, and at the same time preserves major emergency author- 
ities that are essential to the conduct of foreign relations. The Department 
wishes to speak in support of section 602 of U.K. 3884 which preserves essen- 
tial authorities. 

The Department of State is primarily concerned with section 5(b) of the Trad- 
ing with the Enemy Act (50 U.S.C. App. 5(b) and 12 U.S.C. 95a) which pro- 
vides the basic legal authority for a number of programs of major foreign policy 
Imiwrtance. These include: 

1. Foreign As.sets Control Regulations (31 C.F.R. Part 500) ; 
2. Cuban Asset Control, Regulations (31 C.F.R. Part 515) : and 
3. Foreign Funds Control Regulations  (31 C.F.R. Part 520). 

.Under these programs, transactions are prohibited which involve persons or 
property subject to United States jurisdiction and which take place with Cuba, 
Js'orth Viet-Nam, North ICorea, and designated nationals of those countries, un- 
less specifically or generally licensed. In addition, property in which those coun- 
tries or their nationals have an interest has been blocked and is under United 
States Government control. We also are holding assets of the People's Republic 
of China blocked before May 1971 and assets of certain Eastern Euroijean coun- 
tries. While the amounts of the blocked assets vary, in some cases it is sub- 
stantial, for example i>ossibly in excess of $80 million in tlie ca.se of the People'* 
Republic of China. 

An interruption of these programs would seriously prejudice the foreign rela- 
tions interests of tlie United States and the interests of thousands of American 
nationals with outstanding claims against Cuba and the People's Republic of 
China. One effect of such interruption would be to release the blocked assets. 
Another would be to autliorize tran.sactions now prohibited without regard for 
the state of United States relations with countries concerned or the underlying 
United States interests served by these programs. 

Thus for example, Cuban imports could come into the United States without 
regard to otlier economic issues, and relaxation of transaction controls witli 
respect to North Viet-Nam would be without regard to any context of improved 
bilateral relations. As a result it would become very diflicult, if not impossible, 
to negotiate satisfactory claim settlements, or to realize other United States 
objectives. 

The Department stresses that these are merely the current programs under 
section 5(b) of the Trading with the Enemy Act and the 1050 proclamation of 
national emergency. This authority has been utilized in the past for programs 
which have served their purposes and lieen terminated, and it may be neces- 
sary again. The present international situation has the potential for serious dif- 
ficulties iu international fiscal and economic matters, particularly energy, which 
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may c^l for ueasares requiring recourse to this authority. There/ore, tlie De- 
partment believes it is essential that section 6(b) of the Trading with the 
Enemy Act be specifically exempted as section 602 now provides. 

The Department of State has not opposed, and does not oppose, the replace- 
ment ttf section 5(b) by otlieir permanent legislation. We do believe that then are 
a number of serious legal and policy questions in connection with any such leg- 
islation that will require protracted Congressional consideration and we are 
convinced that it would be highly Imprudent to cast away the authority ol •sec- 
tion 5(b) without any assurance of such a replacement. 

To sum up, the Department of State liellevas that H.R. S884 preserves essen- 
tial emergency authorities and eliminates obsolete ones, so tiie Department haa 
no objection to its enactment. 

I will be happy to try to answer any questions. 

DEPABTMENT OF STATE, 
Washinfton, D.C., April 15,1975. 

Hon. WALTER FLOWERS, 
Chairman, SubeomnUttee on, Admimifitrailve Law and Oiyvemntental ReUUiom, 

Judiciary Committee, House of Reprc»entativc^, Waishington, D.O. 
T>F,.\B MB. CHAIBMAW : During my testimony on April 9, 1975, on H.R. 3884. I 

was asked for additional information on the May 1971 date given In my prepared 
statement as the cut-off for blocking of Chinese assets. 

In May 1971 the Department of State requested the Department of Treasury 
to terminate blodtlng of current transactions involving China under 31 CFR 500. 

On May 8,1971, a Treasury order was lissued lor this purpose, and it is now In- 
corporated in 31 CFB 500.546 (enclosed). The order preserves blocldng actions 
prior to May 6, 1971. 

I hope that this information answers your question. 
Sincerely, 

MARK B. FFXDMAIT, 
Aettmn Legal Adviser. 

Knck>sare. 
§ 500M46    Current transactions tcith China and its nailonaTs awthorized. 

(a) Except as provided in paragraph (b) of this section, all transactions with 
China or its nationals are hereby licensed. 

(b) This section does not authorize : 
(1) Any transaction prohibited by 8 500.201 Involving property subject to the 

jurisdiction of the United States as of May 6,1971 In which China or any national 
thereof, at any time on or since December 17, 1950 had any interest whatsoever 
nor any transaction involving any income from such property accruing on or 
after May G, 1971. 

(•2) Any transaction prohibited by § .'iOO.201 and excepted from section 500.541 
by .subpara.sraphs (c) and (e) thereof. 

(."?> Any transaction prohibited by section 500.204. 
(4) Any transaction involving an interest of Xorth Korea or North Vietnam or 

nationals thereof. 
[Sa F.R. 8584, May 8.1971 ] 

yiv. FLOWERS. NOW WC have Mr. Scalia from the .Tustice, Depjirt- 
mcnt. A.s3istant Attorney General, Office of tlie Lcpal Counsel. We will 
i)e delighted to hear from j-ou, sir, fre.sli from tlie battles. 

TESTIMONY OF ANTONTN SCAIIA. ASSISTANT ATTORNEY GENERAL, 
OFFICE OF LEGAL COUNSEL. DEPARTMENT OF JUSTICE 

Mr. Sr.M.iA. Yes. sir. Blue pin-striped suits seem to be the Executive 
branch uniform for today. 

Mr. FLOWERS. That is just fine, we arc delighted to have you both 
with us. 

Mr. ScALiA. Mr. Cliairman, I appreciate your rescheduling this 
testimony, by the waj', so that I did not appear as the first witness. As 
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you know, I am tninff to perform the forensic equivalent of tlie hat 
trick this morninfr. baelc-to-back testimony. 

Mr. FLOWKKS. If you are as successful as tlie Washington team was 
the last time, you'll be all right. 

Mr. ScALLV. I'm alive. 
Mr. Chairman, I have with me Jack Goldklang who is a staff 

attorney in the Office of Legal Counsel, and has worked on this 
particular legislation for some time. 

Mr. FLOWERS. AVe have seen him around, and we are glad to have 
him sitting at the table today. 

Mr. ScALiA. The situation we are addressing today has been building 
for 42 years. It was in March 1!)3;5 that President Roosevelt and C^on- 
gress both declared the existeuce of a national emeigency. thereby giv- 
ing the President special powers under the Emergency Banking Act. 
Those of you born after 1983 have therefore spent your entire lives liv- 
ing under laws whose application lias depended upon the continuing 
existence of a national emergency. 

Since the purpose of such emergency laws is to confer upon the 
Government extraordinary authority which in normal times it would 
not have, one inust assume that undue prolongation of states of emer- 
gency has the effect of creating or perpetuating powers which neither 
the President nor the Congress would think desirable. At least, that is 
the case if the emergency power legislation is so designed as to confer 
only those powei-s which are not necessary in normal times. And it is 
this last qualification which makes elimination of the situation a more 
difficult task than one might suppose. 

Over the past 42 years, spanning the terms of 22 Congresses and 7 
Presidents, some actions have been taken, and some administrative 
dispositions have been made, under emergency power provisions, which 
would have been just as necessary and desirable had no emergency 
existed. Routine statutory authorization was not sought and was not 
granted only because it was not needed. 

This, then, is the central problem which we face in attempting to 
return to a more rational and orthodox state of law: to eliminate 
unnecessary and undesirable emergency powers without at the same 
time upsetting dispositions that are routine and essential portions of 
our legislative and administrative structure. I think the bill Ix-fore 
yon docs that admirably well, and at the same time establishes a system 
wliich will prevent the present state of affairs from recurring. 

Unlike the other agencies appearing before you in these hearings, 
the Department of Justice has no programs which depend on the 
existence of a national emergency. I cannot pretend, however, to be 
a completely disinterested witness. As the Assistant Attorney General 
in charge of the Office of Legal Counsel, it is one of my functions 
to pass iipon the legality of proposed proclamations and Executive 
orders before they are submitted for the President's signature. My 
office must consider the problems presented whenever the President 
chooses to issue an Executive order invoking or delegating powers 
dependent upon the existence of a national emergency. Thus, we have 
been wrestling with the legal intricacies of accumulating emergency 
powers provisions ever since 1933. For reasons of practicality as well 
as principle, we would welcome a return to legislative normalcy. 

62-218—75- 
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This Department strongly supported the effort of the Senate Special 
Committee on the Termination of the National Emergency to make a 
systematic study of the problems in this area. In February of 1973, 
then Attorney General Kleindienst, in response to a request from 
Senators Mathias and Church, provided the services of a senior staff 
member of the Office of Legal Counsel to assist tlie Senate in its study. 
That staff member, by the way, was ilr. Goldklang. 

Considerable effort was devoted to reviewing lists of emergency 
statutes, determining how and when they had been used and—believe 
it or not^—trying to decide how many national emergencies were still 
in effect. The bill before you, similar to S. 977 which passed the 
Senate at the end of the last Congress, is the product of those labors. 

H.R. 3884 would accomplish a number of objectives which the 
Department of Justice enuthiastically supports. Title I would termi- 
nate all powers and authorities possessed by the Executive as a result 
of any declaration of national emergency in effect on the date of 
enactment. This piovision is the core of the legislation—but, as noted 
above, standing alone it would have the effect of undoing many 
dispositions which are necessary and desirable parts of our system, 
and which the Congress would not wish to repeal. The bill meets this 
problem in two ways: Fii'st, those powere and authorities that have 
already been identified as necessary on a continuing basis are exempted 
from termination by section 602. I will have more to say about that 
provision later on. 

Second, the termination date for all other powers and authorities 
is set at 1 year from the enactment of the legislation, so that agencies 
will have a grace period in which to identifj' and bring to the atten- 
tion of the Congress any other provisions which they deem it essential 
to retain. In our view this grace period is absolutely necessary. 

We believe that we have identified all administrative dispositions 
which have developed since 1933 that are dependent upon emergency 
powers and authorities for their continuing validity. But anyone who 
has had a part in tliat massive effort must retain some humble doubt 
that several provisions may have been overlooked. 

With the stimulus of Icnown termination by a fixed and rapidly ap- 
proaching date, agencies may be induced to search their own liouses 
with a care and urgency that our inquiries could not produce. I have 
no reason to believe that anything of importance will turn up; but 
having waited 42 yeai-s, it seems prudent to insure against major error 
by deferring the effective date of your action for 1 year more. 

I may say. the State Department's quite recent discovery of another 
provisioji wliii^h it feels must be excepted-—Section 215 of the Immi- 
gration and Xationality Act— simply emphasizes this point. I think 
it is prudent to allow the agencies to have a year with the axe hanging 
over their heads, so they will be sure to find everything. 

Mr. FLOWERS. I certainly agree with you on that. 
Mr. Sc.vLL\. Any emergency declared after the date of enactment 

of this legislation would not be terminated by title I, liut would instead 
fall imder the limiting scheme created by title II. ^Jforeover, title I 
would only affect those statutes whose conferral of powers is expressly 
conditioned upon a Presidential declaration of national emergency. 
This is made clear by section 101(b), which defines the p})rasc "any 
national emergeiicy in effect" to mean only "a general declaration of 
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emergency made by the President pursuant to a statute authorizing 
him to declare a national emergency" 

Thus, laws like the Defense Production Act of 1950, which do not 
require a Presidential declaration of emergency for their use. are not 
affected by this title—even though they may he referred to in a lay 
sense as "emergency" statutes. Some confusion may have resulted from 
the fact that both kinds of "emergency" provisions have been the sub- 
ject of hearings and reports by the Senate special committee. For ex- 
ample, Senate Repoit No. 93-549, released by the special committee, is 
a compilation both of those statutes available for use only during 
declarations of national emergency, and of other "emergency'' statutes 
as well. I want to reemphasize that only the former are covered by this 
Eroposed legislation, except for certain of the latter that are i-epealed 

y section 601. 
Title II of the bill provides, for the first time. exi)licit authorization 

for the President to make the declaration of national emergency which 
certain statutes require. (I presume that the Chief Execxitive has in- 
herent constitutional power to proclaim to the citizens his determina- 
tion that there exists a national emergency, but such a proclamation 
would not have the effect of placing any new statutory powers in 
in his hands.) 

At present this power to declare a national emergency, which has the 
effect of creating new Presidential powei-s, can bo implied with re- 
spect to some statutes—for example, those which state that certain laws 
are deemed to bo in effect "during any • * * period of national 
emergency declared by tlie President" (that is the language of the 
Trading with the Enemy Act 12 U.S.C. 95a). However, no existing 
statute authorizes the President, in so many words, to declare an 
emergency; and some statutes dependent upon the existence of states 
of pmergoncy do not spccificalh' say who shall declare them. 

The present bill thus effects a desirable clarification of the law. 
When the act fully takes effect, emergency pro^.isions will only be 
implemented by the President in accordance with the terms of title II. 
We do not understand the act to supersede existing provisions of law 
which authorize congressional declarations of emergency; its focus is 
only on Presidential declarations. 

Title II concerns itself with termination of emergency powers as 
well as their commencement. This is an important part of the bill, since 
after all it is the failure to terminate accumulated powers that has 
given rise to the present situation in the first place. Under present law, 
which does not contain explicit termination provisions, proposals for 
the use of emergency power often generate discussion as to whether 
"xisting emergencies have lapsed or grown stale due to passage of time 
and cliange of circumstances. Section 202 of the present bill will elimi- 
Tiate all uncertainty on that point, since it sets fortli the prescribed 
means of termination and also requires the continuing existence of a 
state of emergencv to be formally recorded each year. 

The present bill pro\ndes two methods for termination: A concur- 
rent resolution by Congress, and a proclamation by the President. The 
second is, of course, the traditional method for formally ending enier- 
goncies. Let me stress that even though we have had a continuous state 
of emergency of one type or another since 193.S, Presidents have tenni- 
nated a number of separate emergencies dunng tliis period. For ex- 
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ample, in 1052 President Truman terminated emergencies de<-lared by 
President Koosevclt in 1039 and 1941. Kecent invocations of emergency 
power by tlie President have relied on only two emergency declara- 
tions: Proclamation No. 2914 of December 16, 1950, which is the 
proclamation of emergency based on events iii Korea and elsewhere; 
and Proclamation No. -4074 of August 15, 1971, Avhich is the national 
emergency declaration calling upon the Xation to strengthen the eco- 
nomic position of the United States. 

Termination of Presidentially declared emergencies by the Congress, 
provided for in section 202(a) (1) is an innovation. The congressional 
l)rocedure specified is tliat of concurrent resolution—that is, a resolu- 
tion piissed separately by each House of Congress and not submitted 
'to the President for his signature. 

As this committee is no doubt aware, the Executive has repeatedly 
oxprcssed the vjew that use of such a device to offset Executive powers 
is constitutionally objectionable. This position is grounded in article I, 
section 7. clauses 2 and ;) of the Constitution, which provide that every 
bill and every order, resolution or vote, to which the concurrence of 
tlie two Houses of C^ongi-ess may Ix? necessary, must be presented to 
the President. Ladies and gentlemen, this is an old controversy, and I 
have no desiie to divert these hearings into that major field. I presume 
that in enacting this legislation the Congress would want its other 
provisions to endure even if, by private suit or otherwise, the con- 
current resolution feature should be stricken down. 

I have one last comment of a technical nature, which does not appear 
in my prepared text, about title II. I think it might be useful to discuss 
with the committee stafi" the possibility of including—in-the portion 
of section 202(a) at the bottom of page 55, beginnmg at line 15— 
some reference to Presidential terminations as well as congressional 
terminati«m. 

Let me explain: That portion of 202(a), Imginning with line 15, 
says that when the Congress terminates an emergency by concurrent 
resolution, the emergency terminates on the day that Congress speci- 
fies. Moreover, the termination does not affect action taken before the 
termination, action based on an act committed before the termination, 
and so forth as i)rovided in clauses (A)-(C). 

For some reason the savings clauses do not apply to the second 
manner of termination, which is cited just above, that is in 202(a) 
(2)—the piesidential proclamation method of terminating an emer- 
gency. I am not entirely clear why the sa^nngs clauses shouldn't be 
applicable to both types of termination, and why that paragraph only 
refers to congressional termination. It may simply have been an over- 
sight, but I would like to discuss it further with the committee staff. 

Mr. Fr,owKifs. I would think that perhaps the matter just relates to 
the fact that the President wouldn't issue a proclamation terminating 
it, and these things were in order. 

Mr. ScAi.iA. That may very well be, but I think it Ijears further 
discussion. What I am worried about is that it might be read  

Mr. Fi.owT.R8. He miglit not know about the problem with visas and 
passports. 

Mr. ScALL\. Or it might lie read bv some—contrary to what I think 
is the intent—to mean that a Presidential termination has no power 
to preserve action taken prior to termination, and so forth. I would 
not like that implication to remain; I don't think it's anybody's intent. 



93 

But, Avhether it is worth making it more explicit, or not  
Mr. FLOWERS. I certainly invite you and your office to study this 

further and discuss it with our staff before we mark up the bill. 
Mr. ScALiA. Fine. 
Proceeding to title IV, this makes a substantial and desirable change 

in the effect of a general declaration of national emergency. Under 
existing law, such a declaration can have the etl'ect of reviving all 
sorts of shnnbering provisions throughout the United States Code, 
whether or not they are relevant to the emergency at hand. In many 
cases, these piovisions are not self-executing, so that their mere avail- 
ability to the President does not bring about unwanted consequences 
without specific implementing directives. 

In other cases, however, changes in law automatically take effect 
during times of national emergency. See, e.g., 37 U.S.C. 2(>2(e), 37 
U.S.C. 407(b). Section 401 of the present bill would change all that, 
by establishing that no provision of the law shall be triggered by a 
declaration of national emergency miless and until the President speci- 
fies that provision as one of those under which he or other officera 
will act. 

The specification may he made either in the declaration of national 
emergency oi- in subsequent Executive order. Such a disposition should 
benefit all concerned. It will enable the Executive to pick and choose 
jirovisions tailored to the emergency at hand: and it will put Congress 
and the public on notice as to preci-sely what laws are going to be 
invoked. I consider this a major desirable change. The system whereby 
a whole minefield is triggered by a declaration is simply not rational. 

Title V includes accountability and reporting provisions. As I 
noted earlier, our Department has no pi-ograms dependent on an emer- 
gency, so that we would not feel the pnicli of this title. Nevertheless, it 
may be useful to remind you that other agencies have raised conscien- 
tious objections to title V as it is now written. The Defense Depart- 
ment has noted that 30 days may not be sufficient time to prepare a 
complete accounting of all expenditures directly attributable to an 
emergency declaration. The GSA representative pointed out that it 
may lie more informative as well as less onerous to require a narrative 
description of how emergency powers have been used, rather than a 
list of figures. Certainly it should bo possible to reach a solution 
whereby Congress receives meaningful information and the executive 
bi-anch is not subjected to inordinate administrative burdens. 

Departing again from my prepared text, I have a technical point 
on title V which I would like to raise. I don't think it necessarily re- 
quires any change in the bill's language, but I would like to express 
my understanding of what that language now says. The accounting 
required is an accounting of all significant orders of the President, 
including Executive orders and proclamations, and all rules and regu- 
lations issued by agencies during the emergency, or during the war, 
and issued "pursuant to the declaration" of emergency or war. 

Now, I interpret the words "pureuant to" means "under special 
powers that come into effect by reason of such declaration." "WTiat I 
mean is this: Let's say the President proclaims an emergency during 
an economic crisis. He may take all sorts of other actions—not under 
emergency statutes—to meet the same economic crisis, using his ordi- 
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nary powers. It is not my understanding that Congress wants each 
such action, taken by the President or the agencies under routine 
powers, to be sent over. It is my understanding that the purpose of 
this provision is to identify the actions taken under the special 
powers that tlie President wouldn't have but for the existence of the 
emergency. 

Title VI serves a dual function. Section 601 repeals a number of 
obsolete emergency provisions; the administration supports all of 
those repealers. Section 602 is in a sense the obverse of section 601. 
That is, while the latter eliminates certain emergency powere which 
are clearly of no present or future utility, section 602 preserves in 
effpot tliose powers and dispositions which, although originally con- 
feri-ed or established under emergency statutes, are clearly a necessarj' 
and desirable feature of our normal governmental system. 

I will not speak to each of the provisions covered by section 602, 
but lea\p that to the agencies whose programs they affect. As you 
Iiave no doubt observed, they tend to be rather mundane examples 
of the day-to-day functions of Government. 

^Yhnt I do wish to support with the utmost strength, however, is 
tlie necessity for a provision such as section 602, whatever specific 
items you ultimately choose to include within it. As I noted at the 
outset of my testimony, the core of the problem with emergency legis- 
lation is the fact that much which is authorized and much which 
lias been done luider it is really not of merely an emergency nature. 
Simply t-o abolish all emergency powers and dispositions on a specified 
date is not to solve this problem but to ignore it. The greatest ])art of 
the effort which the executive and legislative branches have devoted 
to this bill over the past several years has been directed toward iden- 
tifying those powers and dispositions which should be preserved while 
the rest are abandoned. 

It is our hope that within a short time those provisions of law can 
be couAeited from the emergency portions of the code in which they 
now appear to standard, nonemcrgency sections. Until that is 
achieved, however, the technical conditions which enable them to 
remain effective must be preserved. This is achieved in section 602. 
by preserving the effect of previously issued declarations of national 
emergency only with respect to these specified provisions. 

Mr. Chairman, T would like to conclude my testimony by renewing 
my endorsement of the purpose and effect of this proposed legislation. 
It enables the elimination of a confusing and irrational state of affairs 
which has long existed and constantly worsened; and it provides 
assurance against the reappearance of such a state of affairs in the 
fti+ure. 

I will be happy to respond to any questions you or the members of 
t)"> r-oinmittee mav have. 

Mr. FLOWERS. Well, I am not sure I have any questions because it 
is such an excellent statement, and I mean that sincerely, this is an 
outstnndin<r overview of the whole matter. You start out by saying 
you don't have any problems in Justice, but here is the way it looks 
from everybody else's viewpoint, and that is very helpful to me, and 
T think T probably speak for the rest of the subcommittee. 

This kind of cooperation that Justice has shown with the Senate 
special committee and here with us is the kind of way Government 
ought to work; and I commend you people in your part in this. 
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Mr. ScALiA. Thank you, Mr. Chairman. 
Mr. FLOWERS. YOU are not dragging your feet, but you jumped into 

it tooth and toenail, so to speak, and tried to work toward a common 
sohition here; and I think we pretty much got it because of the very 
good cooperative effort that has been shown. 

I have no questions, you have answered them all in advance, so to 
speak. I imagine the gentlclady from Texas might have a few clioice 
ones for you. 

Ms. JORDAN. Thank yon, Mr. Chairman. 
I apologize for missing the earlier part of your testimony, but cer- 

tainly agree with the chairman that your statement was excellent, 
that which I heard, and is very helpful. 

Arc j'OU familiar with some of the objections and reservations which 
have been raised by other departments to this legislation? 

Mr. ScALTA. Most of those, Ms. Jordan, relate to section 602—that 
is, what ought and ought not to be included in as far as I am con- 
cerned, that is not my battle. It seems to me, it is up to the affected de- 
partments to persuade you that they need those powers or don't need 
them. I am not seeking to argue on that point; they are more familiar 
with those problems than I am. 

ils. JORDAN. AS a matter of administration of the departments or 
agencies of the Government, would you make the assertion that the 
\ise of emergency powers for the day-to-day functioning of a specific 
agency or department of Grovemment is an unwise process ? 

Mr. SCALIA. Yes, of course, and that is why we support this legisla- 
tion. Those powers which society really no longer views as emergency 
powers should not be called that; it distorts our whole process to use 
language in that fashion. It debases the currency, because there are 
some powers that are emergency, and they ought to have the kind of 
dignity and to be accorded the kind of respect by the courts which 
they deserve. I think we have to be careful not to slap that label on 
something that doesn't merit it. 

That doesn't mean you should eliminate everj'thing that is now in 
emergency powers. It seems to me you have to separate out what is 
emergency, and what is not emergency. 

Ms. JORDAN. And emergency power should not be the tool for trying 
to manage and administer an agency or department of Government 
from day to day. is what I hear you say. 

Mr. SCALIA. Tliat's exactly right. The situation is frankly, I think, 
more embarrassing and undesirable to the President than it is ta the 
Congress. It is really the President who is constrained to take action 
under the so-called emergency statutes which he knows and the Con- 
gress recognizes is simply normal day-to-day action. 

Ms. JORDAN. Would it be your judgment that in this legislation we 
have, as best we could, in proper language, protected against any 
invasion of vested rights of persons whicli may have matured under 
the exercise of emergency powers? 

Mr. SCAT.IA. I think so. There are savings clauses in three separate 
places in the legislation, which shows a concern of the draftsman for 
that particular problem. I must add, however, that any savings clause 
is a shot in the dark until the courts construe it. It is virtuallv im- 
possible to draft sucli a clause with such specificity that one can know 
exactly how it is going to work out. But to the extent we can, I think 
this legislation does preserve the vested interests. 
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Ms. JonnAX. You see. the caveat that has been presented to tliis 
committee is that the etlect of this legislation on the rights of mem- 
bers of the military who are missing in action would somehow be 
vitiated by this legislation. That their rights would not be protected 
because they were serving under emergency powers, and if the}' were 
terminated and subsequently discovered, that then would be a vitiation 
of whatever matured rights, pension rights they would have. 

I tend to disagree with that, but I would like to hear what you 
have to say. 

Mr. ScALiA. It seems to me that the factual situation you described 
is directly covered by the language in section 101(a)(3) which says 
that the termination which the act effects shall not affect "any rights 
or duties that matured * * * prior to such date." 

It seems to me that would cover it, and if there is any doubt alwut 
it, the legislative history you and I just made ought to resolve it. 

Ms. JORDAN'. Well, I certainly agree with your assessment, I think 
that is exactly where that situation is covered; and I cannot under- 
stand why people disagree with that. 

Mr. SCALIA. I can't myself. 
Ms. JORDAX. Thank you very much. Xo further questions, Mr. 

Chairman. 
Mr. FLOWERS. Mr. Moorhead? 
Mr. MOORHEAD. When a reference is made to persons missing in ac- 

tion, it causes peo])le to be concerned that this legislation may declare 
those soldiers missing in action, dead prematurely; isn't that it ? 

Mr. SCALIA. That puts the matter in a little different factual con- 
text. I frankly am not familiar with the particular problem that .you 
are concerned about. 

Mr. MOORHEAD. That is where the situation that I have heard of in 
connection with that has come up. There is a question as to whether 
they would be presumed living, or dead. Under the emergency powers 
their presumption of living has been continued, and their rights, their 
pay checks, and so forth kept coming as long as they were presumed 
alive. 

I don't mean to brmg you into that, but that is what the problem is. 
^Ir. SCALIA. It seems to me, nevertheless, that if the right matured 

imder that provision, if he was entitled to payments under that 
provision, 101 (a) (;i) would be relevant. I would be happy to look 
into that and then supplement my testimony. 

Mr. MooiJHEAD. As I understand it, your Department came up with 
the laniTuage used in 101 (a), is that correct ? 

Mr. SCALIA. XO  
Mr. !Mocn;iiEAn. Xot outright termination of emergency powers? 
Mr. ScALTA. It was very much a joint effort. I really coiddn't tell 

you what words in this that I or my staff suggested, and what words 
were suggested liy tlie draftsmen from the House or Senate that might 
have been working on the thing. 

Mr. MooRirr.AD. Could you explain why you hapj^ened to go in this 
direction, rather than an outright termination of the emergency 
powois ? 

Mr. ScALiA. Yon mean outright termination of the emergencies in- 
stead of termination of the emergency powers as provided in sec- 
tion 101 ? 

Mr. MOORHEAD. That's right. 
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Mr. ScALiA. I think there are two reasons, one practical, and one 
theoretical. The theoretical is presumably less impoitant. As I indi- 
cated earlier in my testimony, I'm not entirely sure that when the 
President cliooses to proclaim an emera;ency and tells the people, 
"People, tliere is an emergency," that Congress has any powei-s to 
eliminate that statement, that is, to put it back in his mouth. It seems 
to me what the Congress has the power to do is to say, "You can say as 
much about emergency as you want, but it will have no effect on your 
powers." That is really what the Congress has authority to do and 
wants to do in this legislation. 

If the President wants to tell the citizens there is an emergency, he 
can. You can contradict him, but you can't revoke his statement in any 
sense. 

Mr. FLOWERS. That's the way candidates get to be President, as a 
matter of fact. 

Mr. ScALiA. Right. But in any case, as a theoretical matter, I think 
this approach is cleaner and more accurate. 

Now, the practical point involved is this one: As I indicated in my 
testimony, 602 is really an important provision. The only way I can 
be certain that those powers preserved in 602 will not be washed out 
by tills legislation is to contmue the conditions necessary for their 
existence. One of these conditions is the continuation of a ^^residential 
proclamation, only for the purposes of those powers, and for the pur- 
pose of no other ones. 

I would worry about a provision that would say the Presidential 
proclamation is revoked, but nevertheless somehow these powers con- 
tinue. I'm not sure that that would work. 

Mr. MooRHEAD. Going back to the declaration of the emergency, that 
bill seems to presume that only the President could declare a national 
emergency, "i et, there are a number of laws, as I understand, that speak 
of an emergency declared by Congress or the President. 

Mr. ScALiA. I don't presume that only the President can. In fact, I 
indicate in my testimony that I understand the bill not to affect con- 
gressional power to declare an emergency. 

Mr. MooRHEAD. Well, this bill seems to be directed only at Presi- 
dential emergencies, though. If you read it through you get the idea 
that only tlie President has that authority. 

Ml'. ^>CALTA. I think that is a fair statement. If one had no 
knowledge of the law and history of this thing, and just read the bill, 
one might say that. I'm not sure what difference that makes. 

Mr. MooRiiEAD. Well, if Congress can declare an emergency, 
shouldn't we in some way incorporate that in this legislation ? 

Mr. ScALiA. I suppose it's more—let me put it this way: It's more im- 
portant that you handle Presidentially declai-ed emergencies because 
the ones you declare yourself are always under your control. You can 
acconnnodate a change in the facts as easily as you want. 

Xow, it might be a good idea, I suppose, if you think that Presi- 
<lential declarations should be reviewed every 6 niontlis, to refiuirc con- 
gressional declarations to be reviewed every 6 months as well. I have 
been puzzled by the absence of parity between those two, but I hesitate 
to press it because it seems to be that's your bailiAviek, and not ours. 

Mr. MooRHEAD. Well, there is cooperation there between the two 
bodies, if Congress is involved a lot, the President usually signs it. 

Mr. FLOAVERS. Will the gentlemen yield ? 



Mr. MooKHEAD. Yes. 
ilr. FLOWERS. DO we have congrcssionally declared emergencies on 

the record ? I know of none. 
Mr. ScAUA. The 1933 emergency has never been "'undeclared," and 

that was a congressionally declared emergency. 
As I say. we have not acted under that in recent years. 
Mr. SH.4TTI(;K. Well, the 1933 emergency was congressionally ap- 

proved, wasn't it? The Presidei^t declai-ed it, and they acted some days 
later agreed. 

Mr. ScALiA. The President declared it first, but I took the congres- 
sional action to he more than just an approval of it, I'll check on that. 

Mr. Fu)WERS. If the gentleman will yield further. 
I really had not thought about the point you are making, and I don't 

have a judgment at this point. But in titles IV and V, for instance, we 
talk about "when the President declares a national emergency, or the 
Congress declares war." 

Mr. ScAi.iA. That's correct. 
Mr. FLOWERS. There is no provision for Congress to declare any 

national ejnergency. It might be well to at least take note of the fact 
that there is power in the Congress as well, as the gentleman is sug- 
gefe-ting, to declare an emergency. And if the bill is to be entirely com- 
prehensive, it ought to at least take note of that at some point within it. 

I think you raised a good point. 
ilr. ScALiA. I think that might be a good idea, Mr. Chairman. Tlie 

reason I put tlie statement in my testimony, concerning the fact that 
this legislation does not affect congressional power to declare an 
emergency, is because I did not want it to appear in the legislative 
historj' that the Executive interpreted this as a denial of any such 
power; we don't. 

Mr. MooRHEAD. Going to another point, wc had Senator Church and 
Senator Mathias before the committee sometime ago, and the question 
camo up about either the President or the Congress being able to 
declare an emergency, or to terminate it. And they thought there might 
be the possibility of an impasse in that particular area. Do you think 
that might cause us some problems in the future? 

Sir. SfALTA. No: absolutely not. Let's not go into the question of the 
constitutiojialitv of tlie concurrent resolution device. But assuming 
that device is effective, it would clearly terminate the emergency; and 
if it is not effective, it would not terminate the emergency. The answer 
is going to be clear, anyway. 

Excuse me, I don't mean it will terminate the emergency, it will 
terminate the emergency powers. Now, you may be left in a situation 
of impasse where tlie Congress passes its concurrent resolution which 
is held effectiA'e, let us presume, and the emergency powers are termi- 
nated; but the President is still going around the country saying, 
''There is still a national emprjrr-ncv." In mv view he is entitled to 
that, if not under article II of the Constitution then under the first 
amendment. 

Afr. MooRHEAn. It just won't have any effect. 
Mr. ScALiA. It just won't have any effect. That's the only kind of 

inconsistency I can see: and that doesn't seem to be the kind of incon- 
sistency that you should have to be worried about. 
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Mr. MooRHEAD. In section 501,1 guess it is, where we discuss the total 

expenditures language—— 
Mr. ScALiA. Yes. sir. 
Mr. MooRHEAD. [continuing]. Is that a potential loophole, don't we 

need more defined breakdowns of what is being done in connection 
with the national emergency? 

Mr. ScALiA. Well, as I suggested in my testimony, I'm not sure that 
a budget-type listing of expenditures would bo as useful to you as a 
narrative description of what actions are taken. I suppose what you 
are concerned about it not the dollars, but rather the niamier in which 
the President is using this extraordinary power you accorded him. 
I'm not sure that asking for dollar figures is the most sensible way. As 
the GSA testimony suggested, some narrative description may be 
better. 

But, I don't see that there is any loophole here. I honestly think that 
you will get from this all of the information you want about significant 
Executive exercise of emergency powers. Certainly, if I were advising 
the White House or any of the agencies on tliese on these matters, if 
this legislation were passed in its present form, I can't conceive how 
I could advise leaving out any significant emergency action taken. 

Mr. MooRHEAD. Now, under section 601 we exempted certain agen- 
cies, and so forth, repealed certain laws, rather. Can you tell me why 
they are being specifically repealed, each one of them ? 

Mr. ScALiA. Those are not general emergency legislation, but rather 
specific statutes that were passed to give pailicular powers in par- 
ticular circumstances; they are all ol>solete. As far as I know there 
is nobody, either in the executive branch or in the Congress, who 
thinks thej- are any more needed, and if that is the case, they ought 
well to be ofl' the books. 

Mr. MooRiiEAD. Xow, the next question I have pertains to the Ready 
Reserves; I am sure many of us have served in that organization at one 
time or another. They are listed as one of the exceptions, and I under- 
stand that the White House suggested that they be left out. Can you 
tell me of any particular reason why the Ready Reserves should be 
exempted? 

Mr. ScALiA. As I indicated in my testimony, Mr. Moorhead, I am 
not an expert on the need, or lack' of need, ifor each of tlie exemp- 
tions under 602. The effect of this, of taking out the Ready Reserve, 
would, of course, be that tlie Reserve would still be available in the 
future, when a war or national emergency is declared, but would not 
be available right now. As I understand it. that doesn't matter, be- 
cause the Ready Reserve is not being used right now. My impression 
is also that the White House suggestion originated with the Depart- 
ment of Defense. 

Mr. MooRTTEAD. It has not been used to any extent since Korea. 
Mr. Sr-ALiA. I believe that's right. That's why the Department 

doesn't think it's a necessary power, except in emergencies. The pur- 
pose of 602 is only to save those powers which we want to use in a 
nonemergcncy: and we don't want to use the Ready Reserve except 
in war or a national emergencj-. 

Mr. MooRHF^An. What do you think about placing a time limit 
on those statutes that are exempted from coverage of national 
emergencies ? 
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Mr. ScALiA. I do not think that would be a good idea, simply be- 
cause one just cannot predict how long it will take Congress to give 
tiie matter careful consideration. Now, there are provisions in the bill 
for Congress to do that—in 602(b), that whicli provides each com- 
mittee having jurisdiction sliall proceed to consider permanent legis- 
lation. But unless you are sure tliat consideration will be given, and 
that Congress is going to have the chance to pass on such legislation, 
I think it would be irresponsible to establish a fixed date on which 
Avhen these powers will disappear. 

Mr. MooiuiEAD. Thank you. And I want to thank you for your 
thorough coverage, it has been very helpful. 

Mr. ScALiA. Thank you, Mr. Moorhead. 
Mr. FLOWERS. Mr. Mazzoli ? 
Mr. MAZZOLT. Thank you, Mr. Cliairman. 
I would like to join in the congratulations on your good statement, it 

gives a fairly brief but complete statement on the law, and some con- 
cerns you have alwut it. 

On page 6 of your statement, Mr. Scalia, you mention that "no exist- 
ing statute authorizes the President, in so many words, to declare 
an emergency," and I was just curious, would that include the War 
Powers Act as well ? Does that not set up a situation where the Presi- 
dent can declare an emergency, as a matter of fact, subject to recall ? 

This is not, perhaps, a profound point to this bill. 
yiv. SCAI,IA. I will check that, sir. I don't have it here with me. My 

statement obviously would include that, and I think it's accurate. 
Mr. MAZZOLI. I was just curious, and I wondered whether in study- 

ing the war powers, whether you found any conflict, or potential con- 
fusion between that bill and the arrangement on how the Congress can 
oversee, in effect, a Presidential declaration of emergency, and this 
is where we try to expunge the record largely of emergency related 
statutes. And if you could then add to your perhaps letter or state- 
ment whether or not you see any conflict or any kind of confusion that 
might arise from that. 

Mr. SCALIA. I will. Of course, I am not even sure whether that act 
relates to Presidential declaration of emergency, or only to declaration 
of war. 

Mr. MAZZOLI. It could well be. I thought we had some words to the 
effect when he or she perceives there would be some kind of a situation 
that would cause American nationals, or American property to be in 
some jeopardy, that action could be taken and deployment of troops, 
that kind of thing. 

I was just curious l)ecause this and the war powers sort of deal with 
the whole situation of emergency and actions which can be taken con- 
gressional prerogatives. 

So, I would like to see if you think there is any essential conflict here, 
and how to reconcile differences. 

Mr. SCALIA. I will be happy to. 
Mr. MAZZOLI. I was also interested in what you mentioned alwut 

there having to be some parity, perhaps, or at least tliis committee 
ought to give some attention to whether or not there should be a parity 
in the savings clauses—on page 4—relating to Presidential "undecla- 
ration," or whatever word they would employ for undeclaring an 
emergency. 
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In your judgment that would make the bill a better bill? 
Mr. ScALiA. Well, Mr. Mazzoli, I wanted to sort of reserve my rights 

on it. I am not sure why it's worded the way it is. I would like to talk 
to the people who were responsible for gettmg it the way it is. Maybe 
there is a reason behind it. I'm not aware of any, and if there is not 
any, it doesn't seem to be very sensible. 

Mr. MAZZOU. And the same point then applies to the congressional 
declaration of emergency. On page 9 you point out the fact that we 
might want to consider that; but you don't take any position on it. 

Mr. ScAUA. Eiglit, I'm not pressing that. I acknowledge, though, 
that it seems somewhat anomalous. 

Mr. MAZZOLI. Let me go back to what you said earlier for a moment 
and perhaps clear me up. You indicated the President might weU 
shout "emergency," and we pass a concurrent resolution which says 
there is no emergency; and then those things which he has pointed out 
under which we would operate in the emergency state expire; is that 
what you are saying? 

Mr. ScALiA. That's right. The difference between his saying there is, 
and your saying there isnt, is that your saying there isnt has some 
effect, and his saying there is does not, except  

Mr. MAZZOLI. Politically. 
Mr. ScALiA. That's right. 
Mr. MAZZOLI. But as far as legally, what you are saying, his con- 

tinuing declaration, or continuing assertion that there is an emer- 
gency would have no legal effect liecause all the trigger devices would 
have been cleared away by the concurrent resolution. 

Mr. ScALTA. That's correct. 
Mr. MAZZOLI. Let me just ask one last question about the concurrent 

resolution. You indicated that there is apparently some longstanding 
debate whether a concurrent resolution has some binding effect on 
Executive action. Is there anything that your Department has ever 
done in researching that question that might be of help to us? 

Mr. ScALiA. Sir, oack through the years, I don't know how many 
memorandms we have on this issue. It is one of the historical contro- 
versies between the two branches. There are instances when the Presi- 
dent vetoed legislation because it contained provision for a concurrent 
resolution; there are instances when the Congress, the constitutional 
objection lieing called to its attention, deleted a current resolution 
provision in proposed legislation; and there are instances when the 
President said. "I'm signing this law. but I don't like the concurrent 
resolution feature, and I don't think it's any good." 

We have always managed to live, somehow or other, despite this par- 
ticular disagreement; and I would not like to see this disagreement 
cause this legislation to fall upon the rocks. 

Mr. MAZZOLI. Thank you again for your good statement. 
Mr. SCALIA. Thank you, sir. 
Ms. JORDAN. Wouldn't you like to see that cleared up, whether WQ 

can do congressional action, congressional business by concurrent reso- 
lution, to circumvent Presidential action? 

I know that it is not anything which would hold up this legislation, 
but it would be well if this could be clarified, don't you think? 

Mr. ScALiA. Yes, ma'am, I certainly do. 
Ms. JORDAN. And I don't know how we are going to do that. 
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Mr. MAZZOLI. If I could just add one point to what the gentlelady 
said. If I'm not mistaken, I think the War Powers Act deals with 
concurrent resolutions. 

Mr. FLOWEHS. And impoundments. 
Mr. ScALiA. Impoundment legislation, and I believe the Education 

Aft Amendments adopted in the last session. 
Mr. FLOWERS. Well, who knows, when the Supreme Court gets 

through with something noncontroversial, maybe they will turn to 
this. pLaughter.] 

Mr. FLOWERS. I have no further questions. Again, thank you very 
much. 

Mr. ScALLA. Thank you very much, Mr. Chairman. 
Mr. FLOWERS. YOU have been verj', very helpful. 
Mr. ScALiA. It has been a pleasure to work with the Congress on this 

legislation. 
Mr. FLOWERS. YOU have been torn between two subcommittees this 

morning, and we are delighted that you were able to come. 
Mr. ScALiA. I'm glad yours was the last. 
Sir. FLOWERS. Thank you. 
[The pi-epared statement of Mr. Scalia follows:] 

STATEMENT OF AKTONIN SCAUA, ASSISTANT ATTORNET GENERAL, OFFICE OF LEGAL 
COUNSEL 

Mr. Chairnmn and Members of the Subcommittee: The situation we are ad- 
dressing today has been building for 42 years. It was In March 15)3.3 that Presi- 
dent Roosevelt and Congress both declared the existence of a national emergency, 
thereby giving the President special powers under the Emergency Banliiug Act. 
Those of you born after tliat time have speut your entire lives living under laws 
whose application has depended UIK>II the continuing existence of an official state 
of emergency. 

Since the purpo.se of such emergency laws is to confer upon the Government 
extraordinary authority which in normal times it would not have, one must 
assume that undue prolongation of states of emergency has the effect of creating 
or perpetuating powers which neither the President nor the Congress would think 
desirable. At least, that is the case if the emergency power legislation is so de- 
signed as to confer only those powers which are not necessary in normal times. 
It is this last fiualiflcation which makes elimination of the situation a more diffi- 
cult task than one might .suppose. 

Over the past 42 years, spanning the terms of 22 Congresses and 7 Presidents, 
some actions have been taken, and some administrative dispositions have been 
made, under emergency power provisions, which would have been just as neces- 
sary and desirable had no emergency existed. Routine statutory authorization 
was not souglit and granted ony l)ecause it was not needed. This, then, is the 
central problem which we face in attempting to return to a more rational and 
orthodox state of law: to eliminate unnecessary and undesirable emergency 
powers without at the same time upsetting dispo.sitlons that are routine and 
es.sontial portions of our legislative and administrative structure. I think the bill 
before you does this admirably well, and at the same time establishes a system 
which will prevent tlie iireseut state of affairs from recurring. 

Ujdike the other agencies api>earing before you in these hearings, the Depart- 
ment of .lustice has no programs which depend on the existence of a national 
emergency. I cannot pretend, however, to be a completely disinterested witness. 
As the A.s.sistant Attorney General in charge of the Office of lyegal Counsel, it is 
one of my functions to pass upon the legality of proposed proclamations and 
Executive orders before they are submitted for the President's signature. My 
office must consider the problems presented whenever the President chooses to 
I.ssue an Executive order invoking or delegating powers dependent upon the 
exist-ence of a natioiml emergency. Thus, we have been wrestling with tlie legal 
Intricacies of accumulating emergency power provisions ever since 1933. For 
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reasons of practicality as well as principle, we would welcome a return to legis- 
lative normalcy. 

This Department strongly supported the effort of the Senate Special Committee 
on the Termination of the National Emergency to make a systematic study of 
the problems in this area. In February 1973, Attorney General Klelndienst, in 
response to a request from Senators Mathias and Church, provided the services 
of a senior staff member of the Office of Legal Counsel to assist the Senate in its 
study. Considerable effort was devoted to reviewing lists of emergency statutes, 
determining how and wlieu they had been used and-—believe it or not—trying to 
decide how many national emergencies were still in effect. The bill before you, 
similar to S. 977 which pa.ssed the Senate at the end of the last Congress, is the 
product of those labors. 

H.K. 3SS4 would accomplish a number of objectives which the Department of 
Justice entliusia.stically supports. Title I would terminate all powers and autliori- 
ties possessed by the Executive as a result of any declaration of national emer- 
gency In effect on the date of enactment. This provision is the core of the legisla- 
tion—but, as noted above, standing alone it would have the effect of undoing many 
dispositions which are a necessary and desirable part of our system, and which 
the Congress would not wish to repeal. The bill meets this problem in two ways: 
First, those powers and authorities that have already been Identified as nece.ssary 
on a continuing basis are exempted from termination by .section 602 of the bill. 
(I will have more to say about that provision later on.) Second, the termination 
date for all other powers and authorities is set at one year from the enactment of 
the legislation, so that agencies will have a grace period in which to identify 
and bring to the attention of the Congress any other jirovisions which they deem 
it essential to retain. In our view, this grace period is absolutely necessary. We 
believe that we have identified all administrative dispositions which have devel- 
oped since 1933 that are dependent upon emergency powers and authorities for 
their continuing validity. But anyone who has had a part in that massive effort 
must retain some doubt that several provi.sions nmy have been overlooked. With 
the stimulus of known termination by a fixed and rapidly approaching date, 
agencies may be induced to search their own houses with a care and urgency that 
our inquiries could not produce. 1 have no reason to believe that anything of 
importance will turn np: but having waited 42 years, it seems jirudent to insure 
against—major error by deferring the effective date of your action for one year 
more. 

Any emergency declared after the date of enactment of this legislation would 
not be terminated by Title I, but would instead fall under the limiting scheme 
created by Title II. Moreover, Title I would only affect those statutes whose con- 
feral of powers is exjiressly conditioned upon a Presidential declaration of na- 
tional emergency. This is made clear by Section 101(b), which defines "any na- 
tional emergency In effect" to mean only "a general declaration of emergency 
made by the President pursuant to a statute authorizing him to de<'lare a national 
emergency." Thus, laws like (he Defense Production Act of 1950, which do not 
req\ure a Presidential declaration of emergency for their u.se, are not affected 
by this title—even tho\igh they niay be referred to in a lay sense as "emergency" 
statutes. Some confusion may have resulted from tlie fact that both kinds of 
'•emergency" provi.sions have been the subject of hearings and reports by the 
Senate Special Comndttee. For example, Senate Report No. 93-549, released by 
the Special Committee, is a compilation both of those statutes available for use 
only during declarations of national emergency, and of other "emergency" .statutes 
as well. I reempha.size that only the former are covered by this proposed legisla- 
tion, except for certain of the latter that are repealed by section 601. 

Title II of the bill provides, for the first time, exfilicit authorization for the 
President to make the declaration of national emergency which certain statutes 
require. (I presume that the Chief Executive has inherent constitutional power 
to proclaim to the citizens his determination (hat there exists a national emer- 
gency—but such a proclamation would not have the effect of placing any new 
statutory powers in his hands.) At present this power can be implied with re- 
sjiect to some statutes—for example, those which state that certain laws are 
deemed to be in effc-t "during any * * * period of national emergency declared 
hy the President," 12 TT.S.C. O.'in. However, no existing statute authorizes the 
President, in so ninny words, to declare an emergency: and some statutes de- 
pendent upon the existence of states of emergency do not specifically say who 
shall declare them. The bill thus effects a desirable clarification of the law. 
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When the Act ftilly takes effect, emergency provisions will only be implemented 
by the President in accordance with the terms of Title II. We do not understand 
the Act to supersede existing provisions of law which authorize congressional 
declarations of emergency ; its focus is only on presidenlial declarations. 

Title II concerns it-self with termination of emergency powers as well as their 
commencement. This is an important part of the bill, since it is the failure to 
terminate accumulated powers that has given rise to the present situation. Under 
present law, which does not contain explicit termination provisions, proposals for 
the u.se of emergency power often generate discussion as to whether existing 
emergencies have lapsed or grown stale due to passage of time and change of cir- 
cumstances. Section 202 of the present bill will eliminate all uncertainty on that 
iioint, since it sets forth the prescribed means of termination and also requires 
the continuing existence of a state of emergency to be formally recorded each 
year. 

The present bill provides two methods for termination: a concurrent resolution 
by Congress, and a proclamation by the President. The second is, of course, the 
traditional method for formally ending emergencies. Let me stress that even 
though we have had a continuous state of emergency since 1933, Presidents have 
terminated a number of separate emergencies during this period. For example, 
in 1052 President Truman terminated emergencies declared by President Roose- 
velt in 1939 and 1941. See Proclamation No. 2974. Recent invocations of emer- 
gency power by the President have relied on only two emergency declarations: 
Proclamation No. 2914 of December 16, 1950, and Proclamation No. 4074 of 
Augiist 15. 1971. See e.g., E.O. 11810 of September 30, 1974, Continuing the Regu- 
lation of Exports. 

Termination of ijresidentially declared emergencies by the Congress, provide<l 
for in .section 202(a) (1), is an innovation. The congressional procedure specified 
is that of concurrent resolution—that is, a resolution passed separately by each 
House of Congress and not submittetl to the President for his signature. As this 
Committee is no doubt aware, the Executive has repeate<lly expressed the view 
that use of such a device to off.set Executive powers is constitutionally objection- 
able. This position is grounded in Article I, swtion 7, clauses 2 and 3 of the Con- 
stitution, which provide that every bill and every order, re.solution or vote, to 
which tJie concurrence of the two Houses of Congre.ss may be necessary, must be 
pre.sente<l to the President. This is an old controversy, and I have no desire to 
divert these hearings into that major field. I presume that in enacting this leg- 
islation the Congress would want its other provisions to endure even if, by pri- 
vate suit or otherwise, tlie concurrent resolution feature is stricken down. 

Title IV makes a substantial and desirable change in the effect of a general 
declaration of national emergency. Under existing law, such a declaration can 
have the effect of reviving all sorts of slumbering provisions throughout tie 
United States Co<le, whether or not they are relevant to the emergency at hand. 
In many cases, the provisions are not self-executing, so that their mere avail- 
ability does not bring about unwanted consequences without sijeciflc implement- 
ing directives. In other cases, however, changes in law automatically take effect 
during times of national emergency. See, e.g., 37 U.S.C. 202(e), 37 U.S.C. 407(b). 
Section 401 of the present bill would change all that, by establishing that no 
provision of law sliall be triggered by a declaration of national emergency unless 
and until the President sjiec-ifies that provisicm as one of those under which he 
or other officers will act. The specification may be made either in the declaration 
of national emergency or in sub.sequent Executive orders. Such a disposition 
should benefit all conceme<l. It will enable the Executive to pick and choose 
provi.sions tailored to the emergency at hand: and it will put Congress and the 
public on notice as to precisely what laws are going to be invoked. 

Title V includes accountability and reporting provisions. As I noted earlier, 
our Department has no programs dei>endent on an emergency, so that we would 
not feel the Pinch of this Title. Nevertheless, it may be useful to iremind you 
that other agencies have raise<l conscientious objection to Title V as it is now 
written. The Defense Department has noted that thirty days may not be suffi- 
cient time to prepare a complete accounting of all expenditures directly attribut- 
able to an emergency declaration. The GSA representative pointed out that it 
may be more infonnative as well as less onerous to require a narrative descrip- 
tion of how emergency powers have been used, rather than a list of figures. 
Certainly it .should be pos.'able to reach a solution whereby Congress receives 
meaninpffnl Information and the Executive branch Is not subjected to inordinate 
administrative burdens. 



105 

Title VI serves a dual function. Section 601 repeals a number of obsolete emer- 
gency provisions; the Administration supports all of tbose repealers. Section 602 
is in a sense tbe obverse of .section 601. While the latter eliminate.s certain 
emergency powers which are clearly of no present or future utility, section 602 
preserves in effect those powers and dispositions which, although originally con- 
ferred or established under (emergency statutes, are clearly a necessary and de- 
sirable feature of our normal governmental system. 

I will not speak to each of the provisions covered by section 602, but leave that 
to the agencies whose programs they affect. A.s you have no doubt observed, 
they tend to be rather mundane examples of the day-to-day functions of govern- 
ment. What I do wish to support with the utmost strength, however, is tie 
necessity for a jirovision sucli as section 602, whatever .specific items you choose 
to include within it. As I noted at the outset of my testimony, the core of the 
problem with emergency legislation is the fact that much which is authorized 
and much which has been done under it is really not of merely an "emergency" 
nature. Simply to abolish all emergency powers and dispositions on a specilied 
date is not to solve this i)roblem but to ignore it. The greatest imrt of the effort 
which the Executive and Legislative branches have devoted to this bill over the 
past several years has been directed towards identifying these powers and dis- 
positions which should be preesrved while the rest are al)andoned. It Is our hope 
that within a short time those provisions of law can be converted from the 
"emergency" portions of the Co<le in which they now appear to standard, non- 
emergency sections. Until that is achieved, however, the technical conditions 
which enable them to remain effective must be preserved. This is achieved in 
section 602, by preserving tlie effect of previously issued declarations of national 
emergency only with respect to these specified provisions. 

Mr. Chairman, I would like to conclude by renewing my endorsement of the 
purpose and effect of this proposed legislation. It enables the elimination of a 
confusing and irrational state of affairs which has long existed and con.stantly 
worsened; and it provides assurance against the reappearance of such a state of 
affairs in the future. 

[Whereupon, at 11:50 a.m., the subcommittee adjourned, subject to 
the call of the chair.] 

52-218—75- 
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APFEXDIX 1 

DEPARTMENT OF JUSTICE, 
Waghington, D.C., May 8, 1975. 

Hon. WALTER FLOWERS, 
Chairman, Subcommittee on Adminigtrative Law and Oovemmenial Relations, 

Judiciary Committee, House of Representatives, Washington, D.C. 
DEAR MB. CHAIRMAN : This is in re.si>onse to requests for Information made by 

members of your subcommittee at the time of my testimony on April 9, 1975, 
and subsequently by committee staff, relating to H.R. 3884, the proposed "National 
Emergencies Act,"' as introduced on February 27, 1975. 

1. A question was raised by Representative Jordan concerning the effect of the 
bill upon the rights of persons mi.ssing in action. As I indicated at the hearings, 
the bill provides, in the savings clause of 8 101(a) (3), that rights which matured 
prior to termination of existing emergency powers will not be affected. 

The statement submitted to the subcommittee by the Defense Department on 
March 19 states that there are currently 913 members of the armed forces listed 
as missing in action in Southeast Asia. It further indicates that only the emer- 
gency authority of 10 U.S.C. 3313, 6380(c), and 9313 authorizes the 8Usi)ension of 
mandatory separation and retirement requirements and permits some of these 
individuals to be kept on the military rolls. Their continuation on the rolls 
results in certain continuing benefits to their families. The ability to receive such 
benefits in the future Is not, in my view, a "matured right" which would be 
preserved by f 101(a) (3). 

2. Representative Mazzoli asked how II.R. 38S4 relates to the War Powers 
Resolution, 50 U.S.C. 1541-48 (Supp. III). Although the Resolution does contain 
the words "national emergency," it does not assert that exercise of Presidential 
powers are conditioned upon a declaration to that effect. Section 2 of the Resolu- 
tion, entitled "Purpose and policy," states that the "constitutional powers of the 
President as Commander-in-Chief to introduce United States Armed Forces into 
hostilities, or into situations where imminent Involvement in hostilities Is clearly 
indicated by the circumstances, are exercised only pursuant to • • * (3) a 
national emergencu created by attack upon the United States" (emphasis added). 
This merely asserts the de facto existence of a national emergency (created by 
attack) as a condition for the exerci.se of Presidential powers; but does not 
require a Presidential declaration of such emergency as a prerequisite. It follows 
that the provisions of H.R. 3884 which relate to termination of emergency powers 
triggered by Presidential declaration would not affect the War Powers Resolution. 

Another l.ssue related to the War Powers Resolution could be rai.sed by § 301 
of H.R. 3884, whicli states: "Whenever Congress declares war, any- provision 
of law conferring powers and authorities to be exercised during time of war shall 
he effective from the date of such declaration." There are a number of references 
in the War Powers Resolution to declarations of war or the absence of such a 
declaration. See 50 U.S.C. 1541(c), 1543(a), 1544(b) and (c). For example, the 
President must terminate certain use of armed forces after 60 days unless Con- 
gre.ss "has declared war" or other conditions have l)een mot. 50 U.S.C. 1544(b) (1). 
It does not appear that § 301 would affect the operation of any of these provisions, 
but its Inclusion in the present bill is strange in light of the existence of that 
other statute addressed sijcclflcally and entirely to the war powers issue. 

As I Indicated in my testimony, I am unclear as to the purpose of § 301. Some 
statutes are available for use only "during time of war," but § 301 would not 
make any change in that availability. H.R. 3884 is meant to be a comprehensive 
solution to problems generated by 42 years of continuous use of emergency powers, 
and § 301 is not really pertinent to that solution. Since Congress has so recently 
legislated on War Powers In more systematic fashion, we would have no objec- 
tion to deletion of | 301. 

(107) 
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3. Committee staff Inquired whetlier in my view it would be appropriate to 
insert a provision in H.R. 3884, stating that the bill does not purport to deal 
with emergencies declared by Congress. As I Indicated in my prepared statement, 
we do not understand the Act to supersede existing i)rovisions of law which 
authorize congressional declarations of emergency; its focus is only on Presi- 
dential declarations. We would have no objection to language in the bill stating 
this explicitly. 

4. I indicated to Representative Shattuck that I would cheek on whether there 
had ever been a congressional declaration of emergency. There has been at least 
one. The enactment clause of the Emergency Banking Act of 1933 states that "the 
Congress hereby declares that a serious emergency exists and that it is impera- 
tively necessary si)eedily to put into effect remedies of uniform national applica- 
tion." 48 Stat. 1. It is not clear that this declaration had any legal effect at the 
time, since the Emergency Banking Act powers were only triggered by Presi- 
dentially declared emergencies; the Act also approved an emergency proclama- 
tion by President Roosevelt made a few days earlier. 48 Stat. 1. A paper prepared 
in our Office describes the sequence of events in some detail. See S. Rep. No. 
93-549, pp. 185-187. 

The Senate Special Committee was apparently of the view that the congres- 
sionally declared emergency is still in effect. S. Rep. 93-549, p. 594. If the Con- 
gress wishes to repeal its 1933 declaration, we would have no objection. It could 
be added to the list of obsolete provisions in § 601. 

5. Staff has also inquired concerning the definition of "national emergency" 
in i 101(b) of the bill. At present these words mean "a general declaration of 
emergency made by the President pursuant to a statute authorizing him to 
declare a national emergency." We would have no objection to deleting the words 
"pursuant to a statute authorizing him to declare a national emergency." As 
noted in our statement before the subcommittee, no existing statute explicitly 
authorizes the President to declare an emergency, but such authorization is 
clearly implied by some statutes which condition the exercise of congressionally 
conferred powers upon the declaration or existence of a state of emergency. In 
our view, it is not necessary that § 101(b) refer si)eciflcally to such statutes. 
What is essential is that the definition enable the provisions of the bill to reach 
all statutes triggered by Presidential declarations; and it seems to us deletion 
of the indicated phrase would not affect that objective. 

If we can be of further assistance please do not hesitate to call upon us. 
Sincerely, 

ANTONIN- SCALIA, 
Assistant Attorney General, Office of Legal Counsel. 



APPENDIX 2 

DEl'ART.MENTAL RErORTS 

EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFU'E OF MANAGEMENT AND BUDGET, 

M'aHhtnffton, D.C., December li, 197i. 
Hon. TETER W. RODINO, Jr., 
Chairman, Committee on the Judiciary, House of Representatives, Washington, 

O.C. 
DEAR MR. CHAIBMAN : This Is In rcpl.v to your letter of October 17, 1&74 to ine 

reque.sting an expression of my views concerning S. 3957, entitled "To terminate 
certain nutliorities with respect to national emergencies still in effect, and to pro- 
vide for orderly implementation and termination of future imtional emergencies." 
It also responds to a similar letter of September 27, 1S)74, concerning II.R. 1(5868 
and H.R. 16713, two related bills. 

S. 3957 was introduced in the Senate as a result of the studies conducted by the 
Senate Select Committee on National Emergencies and Delegated Emergency 
Power.*!. It was reported by tlie Chairman of the Senate Committee on Govern- 
mcnl Operations, without amendment and without hearings. 

Subsequently, representatives of tins Office, the Department of Ju.stlce, and 
other agencies of tlie Executive Branch worked witli .staff members of the Senate 
in tlie preparation of an amendment in tlie form of a substitute for S. 3957, as 
reported. That substitute, with one unacceptable provision, was passed by tlie 
Senate and is now liefore your Committee. 

Section 202(8) and (b) clearly contemplate tliat any of the national emer- 
gencies declared liy the President will continue until terminated by him or by 
concurrent resolution of the Congre.s.s. This accurately reflects the approach 
agreed upon in discussions with the Senate staff, as described above. However, 
Section 202(c) injects, presunialily as a tecliuical error, t)ie concept that a con- 
current re.solution could be considered to continue as well as terminate a national 
emergency. We strongly urge that tliis suli.section be modified by deleting any 
reference to continuation of national emergencies by concurrent resolution. Such 
a change, along with any other necessary related technical changes in the sut>- 
section, would provide the e.s.sential dariflcation required to make these pro- 
visions c(msistent witli those agreeil upon and reflected in Section 202(a) and (b). 
If modified in the foregoing manner, S. 3957 would be acceptable to the 
Administration. 

The provisions of H.R. lfi««S and H.R. 16743 are quite similar to the provisions 
of S. 3957. as reported in the Senate. Many of the provisions of tho.se bills are ob- 
jectionable. Those iirovisions are identified and discus.sed in the report wliicli the 
General Counsel of the department of the Treasury sent yon on Noveml)er 12, 
1974. We associate ourselves with tlie views expressed in that report and recom- 
mend against the enactment of either H.R. 16668 or H.R. 16745, as introduced. 

Sincerely, 
ROY L. ASH, 

Director. 

GESERAI, COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., December 24. 1974. 

Hon. PETER W. RODINO, .Tr, 
Chairman, Committee on the Judiciary, House of Jtepresentative/t, Washin^fton, 

D.C. 
DEAR MB. CH.MR.VAN : Tliis is in reply to your request for an expression of the 

views of the Department of Defen.se on S. 3957. 93rd Congress, an Act "To ter- 
minate certain authorities with respect to national emergencies still in effect, 
and to provide for onierly implementation and termination of future national 
emergencies." 
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Although the Department of Defense participated in comprehensive studies 
of legislation relating to existing emergencies, no formal hearings were held in 
the Senate on S. 3957, and the Department of Defense did not have an opportunity 
to make known its views on the bill itself before action by tlie Senate. For this 
r(>ason it is hoped tliat the comments expressed lierein will be carefully con- 
sidered by your Committee. In the event you plan to liold hearings and desire the 
appearance of a representative of this Department, I would be pleased to make 
one available. 

S. 3957 would terminate, one year after its enactment, any autliority conferred 
on an executive or otlier federal agency Ijy law or executive order as a result of 
the existence of a state of national emergency on the day before the termination 
date. Ttie bill would authorize the President, upon certain findings, to proclaim 
the existence of a future national emergency but would require the proclamation 
to be transmitted to Congress and jjublislied in the Federal Register. Such a 
future national emergency would terminate upon a concurrent resolution by 
Congress or by a proclamation of the President. Thus a future national emer- 
gency could be terminated by eitlier Congre-ss or the President. 

As a prerequisite to tlie exercise of any powers or authorities made available 
by statute for use in the event of an emergency, the bill would require the Presi- 
dent to specify the provisions of law under which he or other officals of the Gov- 
ei'nment propose to act. 

Enumeration of sucli jjowers and autliorities would be requirtnl to be trans- 
mitted to Congress and published in tlie Federal Register. Further, the President 
would be re(|uired to maintain a file and index of all significant presidential 
orders and proclamations and eadi federal agency would be required to maintain 
a file or index of all rules and regulations issued during future national emer- 
gencies. Copies of all sudi pre.sidential and federal agency issuances would l>e 
reipiired to l)e transmitted to Congress promptly. 

World and national conditions iiave changed since President Truman officially 
proclaimed the state of national emergency in 19.50 incident to the commencement 
of hostilities in Korea. Jliiny authorities which were used then for the first time 
were regarded as extraordinary. Since then, experience has demonstrated a need 
for these authorities in the regular conduct of the day-to-day operations of the 
Department of Defense. The desirability of terminating existing states of emer- 
gency is recognized and no objection to their termination is entertained by the 
Department of Defense. However, tliere are certain continuing needs, outlined 
below, whie'i are accommodated Iiy tlie existing national emergency proclaimed 
I)y President Truman in 1950 but wliich are not specifically provided for in S. 
3957 as pas.sed in the Senate. 

First, there are 981 members of the armed forces who are still missing as a 
result of their participation in tlie recent hostilities in Southeast Asia. Althougli 
the Department of Defense is making every effort to re.solve the uncertain status 
of tliese men, several factors liave hampered tliis effort so tliat it is not pos.sible 
to predict tlie exact date by which tlieir .status will t>e finally determined. One 
of tlie.se factors is the decree of a federal court in a case styled McDonnl'l v. 
MrLucas. T'.S.D.C. S.D.X.Y., 73 Civ. 3190, which precludes the Secretaries of the 
military departments from changing the status of tho.se now da.ssified as missing 
in action to killed in action until tlie primary next of kin are afforded an oppor- 
tunity to attend a hearing with counsel to present whatever evidence they deem 
relevant and to examine service flies. Petition for review of this decision is now 
pending before the U.S. Supreme Court. Tn the meantime only the emergency 
authority of 10 U.S. Code .3313. 638fi(c) and 8313 authorizes the su.spension of 
mandatory separation and retirement requirements which would otherwise l>e af)- 
plicable to allow some of the.se members to remain in the armed forces until they 
return or are accounted for. 

Whether or not their situation is viewed as warranting continuation of a na- 
tional emergency, it would he inequitable to force their separation or retirement 
while they are in a missing status. 

In the field of personnel administration the emergency authority of 10 U.S.C. 
3444 and 8444 has been used to grant relief, by way of temporary appointment, to 
officers in the chaplain, judge advocate and medical fields who, because of con- 
structive service credit in their .specialties, are con.sidered for permanent promo- 
tion earlier than their line officer counterparts and whose separation for failure 
of promotion might become mandatory under conditions inconsistent with the 
needs of the armed forces or fairness to the officers. I^egislation which would. 
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among other tbiugs, provide a solution in permanent law for this problem has 
been introduced at the request of the Department of Defense in the House of 
Kepreseutatives (H.R. 12405 and H.R. 12505) and hearings have begun on both 
of the bills involved. However, the legislative changes which these bills would 
effect are so extensive that it would not be realistic to expect enactment in this 
Congress or early in the next. 

In addition to these problems which would result from allowing the emergency 
authority now provided by 10 I'.S.C. 3444 and 8444 to lapse, the President, as 
commander in chief of the armed forces, would have no authority to grant tempo- 
rary appointments to truly exceptional officers of the Army or Air Force. For 
example, the President used this authority to extend a temporary appointment 
to the next higher grade to the Air Force astronauts who successfully completed 
sut>orbital or orbital flights. Continuation of this latitude is needed so that excep- 
tional individual contributions can still be recognized through temporary 
ai)pointments. 

Termination of emergency authority under 10 U.S.O. 3^44 and 8444 would al.so 
deny to the Army and Air Force the only autliorlty available in some cases to 
appoint alien doctors as offic-ers to meet Increasingly critical shortages of military 
medical personnel. 

Termination of the 1950 national emergency would also terminate entitlement 
to disability retirement or separation tienefits under 10 U.S.C. 1201 and 1203 for 
members with less than 8 years of service whose disability, although incurred in 
line of duty while on active duty, was not the i>roximate result of the performance 
of active duty. Impi>sition of this limitation—which would affect only the junior 
officers and enlisted men—is particularly untimely when the armed forces are 
endeavoring to meet their manpower needs Uirough voluntary means. Continua- 
tion of tlie authority to retire or .separate military personnel with less than 8 
years of service who become unfit for further service by reason of a disability 
lncurre<l in line of duty, is needed as part of the military disability system. 

Termination of the national emergency would also terminate the authority of 
the Department of Defen.se (and certain other agencies) under Public Law 85- 
804 (50 U.S.C. 1431-1435) to correct mistakes in contracts, to formalize Informal 
commitments, to indemnify (K)ntraetor8 against losses or claims resulting from 
unusually hazardous risiis to which they might be exposed during tlie performance 
of a contract and for which iusurawe, even if available, would be prohibitively 
expensive, and to grant other extraordinary contractual relief. The Commission 
on Government Procurement, establi.shed by Public Law 91-120, has recommended 
that the authorizations of P.L. 85-X04 be made available generally rather than 
being dependent upon the existence of a state of war or national emergency. But, 
here also, enactment of the Commission's recommendation in the near future does 
not appear likely. 

S. 3957 would adversely affect defense contracting in another way, that is, in 
denying the emergency exception to the requirement for advertising procurements 
not otherwise authorized to be negotiated. Cf. 10 U.S.C. 2304(a) (1). This excep- 
tion is now narrowly limited in its application by the pertient Armed Services 
Procurement Regulation (32 CFR 3.201), but Its application affects major social 
and economic policies—the policies to favor labor surplus and disaster areas and 
small business and to achieve a balance of payments favorable to the United 
States. 

Continuation of several emergency authorities governing personnel administra- 
tion in the naval service is also needed. Tlie.se authorities include 10 U.S.C. 
5231(c). which suspends existing limitatiims on the number of admirals and vice 
admirals of the Navy. If this authority is not continued, the Navy would lose 
approximately one half of its three- and four-star admirals. Similarly 10 U.S.C. 
.5232(b) suspends existing limitations on lieiitennnt generals of the Marine Corps. 
If this authority is not continued, the Marino Corps would lose five of the cur- 
rently authorized seven lieutenant generals. Section .5711(b) of title 10 authorizes 
the su.si)ension of the st.itutiory limit of 5% below-the-zone sele<'tions specified In 
.section 5707(c). Continuation of the authority provided in 10 U.S.C. 57S5(b) Is 
needed to su.spend time-in-grade Navy and Marine Corps requirements for pro- 
motion to nil grades except lieutenant and lieutenant commander. This statute 
is also the authority for suspension of the matidatory line fraction for promotion 
of stafT corps nfllcers. Section .5787 of title 10 provides for teraporiiry promotions 
in the Navy. Failure to retain this authority would require npproximjitely 6.50 
limited duty officers in the grade iif lieutenant commander to revert to the grade 
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nf lieutenant. Discontinuance of tins authority would also require Senate con- 
firmation of all promotions to lieutenant (junior grade). 

In view of the need for continuation of the authorities referred to above, the 
Department of Defense recommends that any legislation terminating emergency 
powers except the cited statutes from its effect to preserve the substantive pro- 
visions which are now needed but which would be lost by termination of the 1950 
national emergency. 

In general, the Department of Defense is in accord with the S. 3957 goal of 
rejiealing obsolete or unnecessary emergency laws. Therefore, subject to the fore- 
going reservations and recommendations, this Department does not object to 
enactment of S. 3957. 

Tlie OfiBce of Management and Budget advises tliat. from the standiwint of the 
Administration's program, there is no objection to the submission of this letter 
for the consideration of the Committee. 

Sincerely, 
MABTIN R. HOFFMAWN. 

GENEBAI, SERVICES ADMINISTRATION, 
Washington, D.C., November 12, 19H. 

Hon. PETER W. KODINO, .7r. 
Vhuirman, Committee on the Judiciary, 
Hnuxe of liepreneniatives, 
Waxhinffton, D.C. 

DEAR ME. CHAIRMAN : Xour letter of October 2. 1074, requested the views of 
the General Services administration on H.R. 16668 and H.R. 16743, bills con- 
cerning the termination of national emergencies and certain authorities with 
respect thereto. 

We attach a copy of a letter dated March 11, 1974. to Hon. Sam .T. Ervin, Jr., 
Chairman of the Senate Committee on Government Operations, reviewing stat- 
utory authorities that would be affected by a termination of the current state 
of national emergency. Of particular concern to us are the authorities described 
under the heading "II. Statutes That Should be Designated as Essential to the 
Regular Functioning of the Government." 

We continue to support fully the views expressed in our letter to Senator 
Ervin. 

By letter dated October 17, 1974, you requested our views on S. 3957, a simi- 
lar bill which, as passed by the Senate on October 7, 1974, includes a section 
602 stating that the provisions of the Act shall not apply to certain listed pro- 
visions of law and the powers and authorities conferred thereby. This section 
preserves the authorities which are of primary concern to GSA. Accordingly, 
we support the Senate-pas.sed bill in principle, and we strongly urge that your 
Committee take similar action respecting any bill on the subject which It may 
report. 

We note with some concern, however, that .section 202(c) (1) of S. 39.'57, by 
referring to a concurrent resolution "to continue" a national emergency, could 
be interpreted to require Congressional approval in order for a national emer- 
gency to contimie beyond six months. We believe that section 202 .should be 
revised to permit the continuance of a national emergency beyond six months 
if the Congress has not approved a resolution discontinuing it. Otherwi.se, if 
the Congress failed to take action one way or the other under the exi.sting pro- 
visions within six month.s, the status of the natiimal emergency and the stat- 
utory authorities activated by it would be placed in doubt and could result in 
unnecessary, lengthy, and burdensome litigation. 

The OJIice of Management and Budget has advised that, from the standpoint 
of the Administration's program, there is no objection to the submi.s.sion of this 
report to your Committee. 

Sincerely, 
LARRY F. HOUSH, 

Acting AsHntant Administrator. 

JiARcn 11, 1974. 
Hon. SAM .T. ER^TN. Jr. 
Clininiian, Committee on Gnrrrnment OpiTatinvn, U.S. f^cnatr, Washinffton, D.C. 

r)R,vR MR. CHAIRMAN : We appreciate your request for the views of the Gen- 
eral Services Administration regarding the effect of a po.s.sihle termination of 
the state of national emergency declaretl l)y President Truman in 11)50. 
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Your letter of July 23, 1973, specifically requests the views of GSA regarding 
certain statutes now available for use during a national emergency. Tlie stat- 
utes are listed in a letter dated .Tune 12, 1973, from the Special Committee on 
the Termination of the National Emergency to the Chairman of the Committee 
on Government Operations. Your letter seeks the views of this Agency on those 
statutes which relate to the work, responsibilities, or jurisdiction of GSA and 
invites GSA's general views with respect to any other of the listed statutes. 

Since our response to your letter involves a review of particular emergency 
statutes that might be affected by a termination of the current state of national 
emergency, it had been deferred for some tin)e pending full coordination and 
discussion of the broader implications of possible action to terminate the emer- 
gency. As a result of this discussion and coordination, this Agency has had some 
direct contact with the Special Committee on the Termination of the National 
Emergency. A copy of my letter to Senators Church and Mathius, Co-chairmen 
of that Committee, Is enclosed. 

The SjTecial Committee lias requested the analysis of existing emergency stat- 
utes in terms of the following categories: 

(1) those which can be repealed because tliey are obsolete; 
(2) those which should be designated as essential to the regular functioning 

of the Government; 
(3) those which should be retained in readiness for some future emergency; 

and 
(4) those "open-ended" emergency provisions which "should be re<;ast in 

more preci.se language for use on a case by case basi.s in the event of some 
future emergency." 

It is the view of this Agency that extreme care must be taken to prevent the 
lapse of certain statutes essential to the regular functioning of Government. In 
addition most of these statutes should be retained on a prospective basis for 
future emergency situations. GSA submits the following comments on these stat- 
utes. (These comments generally list the statutes with the numbers, and in the 
format, used by the Special Committee in its request.) 

I.  EMEROENCY  STATUTES  WHICH  CAN BE REPEALED BECAUSE THEY ARE OBSOLETE 

With respect to its application to GSA, the following statute falls into Ibis 
category. We note, however, that other agencies may be more directly involved. 
B(167)  Settlement of claims under war contracts 41 U.S.C. 101-25 

This statute, known as Oie Contract Settlement Act of 1944, refers primarily 
to contracts entered into during the World War II period (but prior to the en- 
actment of the Armed Services Trocurement Act of 1947). Since GSA itself has 
no outstanding contracts relating to that period, we defer as to the neces-sity 
of retaining this statute to the judgment of other agencies who were more di- 
rectly involved with those war-period contracts. 

n.   STATITTES  THAT  SHOULD BE DESIO:^ATKD AS ESSENTIAL TO THE BEOULAB 
FUNCTIONING  OV  THE GOVERNMENT 

A(l)  During war or a national emergency declared by Congress or by the Presi- 
dent provisions of the act of .Tune 30, 1932, re.s-trieting the rental on buildings 
leased to the Government to 1.5 percent of the fair market value, mav i)e 
suspended. [Act of April 28,1942; m Stat. 247; 40 U.S.C. § 278b.] 
It is our considered judgment thattlie authority to lea.se space for Govern- 

ment purpo.ses without regard to the rental limitation of 40 U.S.C. 278n should 
be designated as essential to the regular functioning of the Government. A recent 
example of the necessity for this authority is the fire which occurred on .Tuly 
12, 1973, at the Military Personnel Records Center in St. Louis, Missouri, which 
cau.sed substantial damage to a building containing 1.600,000 cubic feet of per- 
sonnel and medical records relating to former military personnel. 

In order to preserve the existing vital records and to assist in (he resumption 
of operations of the Center, it was iieces.sary to obtain space oji an eniergciicy 
basis. A certification, therefore, was obtained from tlie Department of the Army 
authorizing the leasing of space without regard to the limitations of 40 I'.S.C. 
27Sa. Without this exemption, tlie acquisition of the substitute .space would 
have been delayed resulting in furtlicr damage to valuable records. 
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A (8) Contracts for supplies and services under the Federal Property and Ad- 
ministrative Services Act of 1949, may be negotiated without advertising if 
determined to be necessary in the public interest "during the period of a na- 
tional emergency declared by the President or by the Congress." [Act of June 
30, 1949; 63 Stat. 393 § 302(c); 41 U.S.C. g 252.] 
Tliis statute permits the negotiation of procurement contracts In times of 

national emergency. The national emergency declared in 1950 Is the basis for 
the current u.ie of this negotiating authority in a limited number of circum- 
stances. These pertain to small business set-asides, labor surplus set-asides, and 
balance of payment procedures. Since a termination of the emergency could 
seriously affect certain of these programs, po.ssible alternative legislation, or 
other means of continuing the viability of these programs, should be con.iidered. 
B(39) Exemption of certain purchases from formal adverti.sing requirements. 

10 U.S.C. 2304(a)(1), (2), (16). 
These statutes pertain to functions being performed by the Department of 

Defense or certain other agencies (NASA, and Coast Guard) which are directly 
subject to the provi-ssions of Title 10 of the U.S. Code. We defer to the judgment 
of those agencies as to the legislative action to be taken In regard to certain 
Title 10 statutes. 
B(145)  Reduction  or .set-off against nssignee.  31  U.S.C.  203, 41 U.S.C.  15. 

This statute, which allows the inclusion in procurement contracts of provi- 
sions to preclude the malting of reductions or set-offs (subject to certain ex- 
ceptions) against contract assignees, is predicated upon the existence of a 
national emergency, and specifically the Truman emergency. This authority relat- 
ing to contract assignments should be retained regardless of the termination 
of the national emergency, since it ijermits a flexibility on contracting whicli 
often iieueflts the Government by enhancing the availability of private financing 
to support necessary procurement. 
B(104) Same as A(l), uupra. 

III.     STATUTES   WUICU     SHOULD    BE    RETAINED    IN    Rf:ADINES8    IN    THB  W-ENT  OF 
SOME  FUTURE  EMERGENCY 

Listed l)elow are those statutes included in the Committee's request wliich in 
the opinion of this Agency should he retained for possible emergency use. In 
our judgment, none of the emergency statutes which apply to the real property 
dl.sposal area should be modified or repealed. Many of these statutes authorize 
recapture provisions in deeds that could be exercised in time of national emer- 
gency. Such provisions have already lieen included in conveyances, and to repeal 
these laws might imply that these provisions are released and would not be 
effective in the future. It would not serve the best interests of the Government 
to relea.se such provisions without consideration. 
A(2> During any national emergency declared Iiy the President or by the 

Congress, tlie I'nited States may have exclusive or non-exclusive control and 
possession of airports disposed of as snriilns under authoritv of this act. [Act 
of .Tuly 30. 1947: 61 Stat. 679(E) : .50 U.S.C. App. § 1622(g) (2) (E).] 

A(4) In time of war or national emergency heretofore or hereafter declared 
by the President or the Congress, the United States may use all or any part 
of the land in Marion County authorized hereunder to be conveyed to the 
State of Indiana. [Act of June 4, 1954; 68 Stat. 172 §2(1) ; 173 §2(3).] 

A(.'>) Tlip conve.vance transferring certain property of the United States in 
Klamath County. Oreg., to the State .shall provide that whenever the Congress 
of the United States sliall declare a state of war or other national emergency, 
or tlie President declares n state of emergency to exist, the United States may 
use the propertv for the duration of such war or emergency plus 6 months. 
[Act of August 30. 19.>1: (!S Stat. 9K1.] 

A(0) The deed conveying a portion of the former O'Reilly General hospital at 
Sprin(rflpld. to tlie State of Missouri, .shall Drovide that during any period 
of national emergency, the United States shall have the right of exclusive use 
witli'iiit charae therefor. [Act of August 9. 1955; 09 Stat. 592.] 

A(7) The deed, conveying a portion of the former prisoner of war camp, near 
Douglas, Wyo. to the Si ate. shall expressly reserve to the Ignited States the 
right of exclusive u«e during anv period of national emergency. [Act of .Tune 
25, 1!>56; 70 Stat. 337 § ].] 
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A(8) The Oeneral Services Administration may negotiate for disposal of surplus 
property without regard to requirements of advertising for l)ids, etc., but 
subject to obtaining such competition as is feasible under the circumstances, 
if necessary in the public interest during the period of a national emergency 
declared by the President or the Congress. [Act of July 2, 1958; 72 Stat. 288; 
40  U.S.C.  § 484(e) (3).] 

B(2) The l're.sident may suspend requirements for the filing of documents for 
publication in the Federal Register in the event of an attack or threatened 
attack upon the continental United States by air or otherwise. [Act of June 
25, 1950; 70 Stat. 337-338; 44 U.S.C. 1505(c).] 

B(8) Effective "during a national emergency declared by Congress or the Presi- 
dent and for six months after the termination thereof or until such earlier 
time as Congress, by concurrent resolution, may designate," the I'resident may 
authorize any department or agency of the Government exercising functions 
in connection with the prosecution of the national defense effort, to enter into • 
contracts or amendments or modifications of contracts, and to make advance 
payments thereon without regard to other provisions of law relating to con- 
tracts whenever he deems such action would facilitate the national defense. 
[Act of August 28. 1958; 72 Stat. 973 § 5; 50 U.S.C. § 1435.] 

B(144)  Accounting. 31 U.S.C. 821, 
B(166) Exemption from advertising requirements, 40 U.S.C. 484(e). (Same as 

A(K). supra) 
B(168) Exemption from advertising requirements, 41 U.S.C. 252(ac), as apjvlied 

to 40 U.S.C. 356(j)(l).  (Otherwise see A(3), »upra) 
B(180) Su.spension of Federal Register Act. 44 U.S.C. 1505 (Same as B(2), 

•itiprn) 
B (181) Destruction of Military or Naval records. 

44 U.S.C. asii. 
B(228)  Civil Defense Emergency. .50 App. U.S.C. 2291-2297. 

We find no statutes among those listed which should be recast In more pre- 
cise language. As to statutes listed by the Committee but not discu.ssed herein, 
the General  Services Administration defers to other agencies more directly 
involved. 

Sincerely, 
ARTHTTB F. SAMPSON, 

AdminMrator. 

DEPARTMENT OP STATE, 
WaHhingtcm, D.G., Nov&mber 27, 197^. 

Hon. PitTEB W. RoDiBTO, .Tr. 
ChOArmnn, Committee on the Judiciary, House of Representatives, Washington, 

D.C. 
DEAB MR CHAIRMAN : I have been asked to reply to your letter of October 17 

to the Secretary of State requesting views on S. 3957, a bill "To terminate certain 
authorities with respect to national emergencies still in effect, and to provide 
for orderly implementation and termination of future national emergencies." 

Tlie Department of State has no objection to S. 3957 as passed by the Senate 
following amendments to the bill reported out of Senate Committee. 

The Office of Management and Budget advises that from the standpoint of the 
Administration's program there is no objection to the submission of this report. 

Cordially, 
lilNWOOD HOT.TON. 

Assistant Secretary for Congressional Relations. 

THE GENERAI, COTTNSEL OP THE TREAstniT, 
Washington, D.(7., Noi)cmher 12,1974. 

ITon. PtrrER W. RODTNO, .Tr. 
Chairman, Committee on the Judiciary, House of Representatives, Washington, 

D.C. 
DEAR MR. CHAIBMAX : Reference Is made to your requests for the views of this 

Department on II.R. IfiOOS, H.R. 16743, and S. .39,57, similar bilLs, "Xational 
Emergencies Act." 
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H.R. 16668 wonlrl terminate all national emergeiicips in effect at the time of 
its enactment. H.K. 16743 and S. 3957 would both terminate all powers and 
authorities bestowed ujion govenmiental bodies due to past national emergencies, 
although S. 3957 would exempt certain statutes from the application of its 
provisions. All three hills would establish procedures for Presidential declara- 
tions of future national emergencies. H.U. ]0C(i8 and II.R. 16743 would pro\ide 
for the automatic termination of such emergencies after 180 days, absent Con- 
gressional action, while S. 39."i7 would require Congress to meet within six 
months after the declaration of such an emergency to determine whether such 
emergency should be terminated by concurrent resolution. 

H.R. ]«cn8, H.R. 16743, and S. 3957 are variations of the "National Emer- 
gencies Act" prepared by the Senate Special Conmiittee on the Termination of 
the National Emergency following hearings pertiiining to the desirability of 
repealing existing national emergencies. No hearings have been held, however, on 
any version of the "National Emergencies Act." 

The provisions of both H.R. 16668 and H.R. 16743 are of serious concern 
to this Department. S. .3057, on the other hand, would present few iiroblems. 
The major objections of the Department relate to tliose pz-ovisions in .section 8 
of H.R. 16668 and in section 601 of H.R. 16743 which would rpi)eal 12 U.S.C. 95 
and 12 U.S.C. 9.5a (.section 5(b) of the Trading with the Enemy Act). The 
Department opposed the repeal of these statutes in its report to the Senate 
Special Committee on the Termination of the National Emergency and continues 
to l)e opiKJsed. 

12 U.S.C. 95 relates to limitations and restrictions on the business of members 
of the Fetleral Reserve System "during such emergency period as the President 
. . . may prescribe." The section was enacted March 9, 1933, and had spetnfic 
reference to declaration of the "bank holiday" proclaimed by the President on 
March 6, 19.33. The statute, although passed to ratify the action of the President 
in closing the banks, is not obsolete. The language of the section invests the 
Executive with the authority to regulate or susi>end the activities of all banks 
that are members of the Federal Reserve System—which would include all 
national banks—during an emergency. The Department is of the opinion that the 
authority to so act In times of financial crisis is necessary. Thu.s, 12 U.S.C. 95 
should be retained as an emergency statute, as would be allowed by S. 3957. 

12 U.S.C. 95a, which embodies section 5(b) of the Trading with the Enemy 
Act, provides for the regulation by the President during periods of war or national 
emergency of banking transactions, gold and silver activities, transactions in 
foreign exchange, and the exercise of riglits in projierty subject to American 
jurisdiction in wliich foreign nationals have an interest. Section 5(b) of the 
Trading witli the Enemy Act is also codified in 50 U.S.C. App. 5(b). Under the 
a\ithorit.y of .section 5(b), regulations have been i.s,sue<l under which controls are 
maintained in implementation of existing iK)licies with re.«pect to Nortli Korea. 
North Vietnam, and Cuba, and some $80 million of Chinese assets have been 
frozen in order to be available in tlie settlement of claims of American citizens 
for the expropriation of their property in mainland China. 

The Department believes that section 5(b) of the Trading with the Enem.v Act 
is not olisolete and not only should not be repealed, but .should be excluded from 
the provisions of the bills as a whole, as is provided by S. 3957. Section 5(b) 
shoidd be available to deal with financial emergencies whicli may arise in the 
future. 

Furthermore, inclusion of section 5(b) under .section 2 of H.R. 166G8 and imder 
section 101 of H.R. 16743 would seriously afTeet the negotiating position of the 
United States with regard to tiie existing controls, discussed previously, which 
regulate tran.sactions with .several foreign countries and their nationals and which 
freeze .significant amounts of Chinese and Cuban assets to be held for an eventual 
settlement of the claims of United States citizens whose property in Communist 
China and Cuba has been seized without compensation. In this regard, it also 
apiiears that constitutional problems might arise with respect to the validity of 
continued blockings of assets of foreign coiuitries when all national emergencies 
or authorities thereunder have l)een terminated, as the bills contemplate. We 
believe that no definitive Congressional action .should be effected with respect to 
.se<tion 5(b) through the vehicle of any of these bills. It is essential that before 
any action is taken the appropriate committees closely study its potential impact 
on section 5(b) of the Trading with the Enemy Act. S. 39.57 would exempt .section 
5(li) from its provisions and would enable such a study to be made, thus satisfy- 
ing our objections. 
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There are several others problems with H.R. 16668 and II.R. 16743 which also 
seriously concern the Department. Section 2 of H.R. 16t>68 would termiuute all 
national emergencies in effect on the date of enactment, which we understand 
to be four in number, 270 days after enactment, and section 101 of H.R. 10743 
would terminate all powers and authorities possessed by the Executive branch 
due to such emergencies within the same period. This nine month period was 
intended to give tlie Committees of the Congress an opportunity to enact into 
liermanent legislation those existing programs which the Congress decides should 
be preserved. S. 3U57 provides for a one year period to be used for the same 
purpose. 

The Department feels that nine months, or even one year, is much too brief 
a time for the Congress to deal with tlie .signilicant problems which might arise 
with respect to tho.se statutes appropriately covered by the bills. For example, 
American importers have relied extensively on the practice of warehousing 
merchandise in Customs bonded warehouses for periods in excess of the initial 
statutory periods aflforded by secitous 4!)I, 557, and 55!) of the Tariff Act of lt«0. 
Such extensions have been made po.ssible by Customs regulations authorized 
bv Proclamation 2&48 which President Truman issued under the authority of 
section 318 of the Tariff Act of 1930 (1!) U.S.C. 1318), an emergency statute. 
Due to the extensive reliance on tlie.<e Customs regulations in the past, a statutory 
replacement for Uie existing authority couferred ou this Department by Proclama- 
tion 2948 will be recommended. However, given the natni-e of the legislative 
pnHiess and the multitude of other legislative programs of current importance, 
it is unlikely that the grace periods provided by these bills would be sufficiently 
long for the enactment of such legi.slatlon. Consequently, the Depjirtment recom- 
mends that the grace jjeriods in all three bills be substantially lengthened. 

Section 5 of H.R. 16668 and section 402 of H.R. 16743, dealing with future 
national emergencies, would provide that such emergencie.s are automat)<-ally 
terminated six months after declaration imless continued to a specified date by 
concurrent resolutions. Section 5 of H.R. 166<«8 would further provide tliat no 
concurrent resolution extending the termination date of a national emergency 
shall be valid if agreed to more than ten days l)efore the original expiration date. 
The Department believes that these termination provisions are undesirable. 
Instead, It would be preferable to adopt tlie termination pro<!edure of S. 3957, 
which provides that future emergencies proclaimed by the President to deal with 
the highly significant national and international problems justifying such a 
declaration of national emergency should continue unless tletrlared terminatefl 
by a concurrent resolution of the Congress or by a Presidential proclamation. 

Section 6 of H.R. 16(568 would provide for the recordation of rules and regula- 
tions promulgated during a national emergency by the Executive and for the 
transmission of such rules and regulations to the Congress at the end of such 
emergency. Section ,"01 of H.R. 16743 would provide that orders as well as rules 
and regulations should be transmitted to the Congress as soon as practicable 
after issuance. Section ."iOl of S. 39.57 would provide that only Kigniticant orders 
as well as rules and regulations lie transmittetl to Congress prrtmptly. The Depart- 
ment agrees with the principle of these sections; indeed, virtually nil such docu- 
ments of general niiplicability are in fact published in the Federal Register. 
However, as drafted, section 501 of H.R. 16743 is so broad as to require every 
minute action taken under emergency powers to be reported in this fashion, 
including those with no policy significance whatsoever. This would impose an 
unworkable burden without commensurate benefit on the Executive branch. 

fn addition to the above, the Department would like to make the following 
technical comments: (1) It would appear that the word "if" should be deleted 
from the fifth line of section 403(a) of H.R. 16743 as superfluous. (2) Section 8 
of H.R. 16068 and section GOl of H.R. 16743 list as being repealed 50 U.S.C. 9fe), 
which does not seem to exist. (3) Although all three bills refer to "12 U.S.(\ 
95(a)", the correct citation for the section is "12 V.9.C. ma". (4) II.R. 16668 
and H.R. 16743 would repeal certain sections of the United States Co<Ie which 
have not l)een codified into statutory law and are merely priraa facie evidence 
of such law. To the extent that the law in these fields should be rejjealed. it would 
be preferable for the language of the bills to refer to the basic statutes which 
are involved. 

As a result of the above, the Department has strong objections to H.R. 16668 
and H.R. 16743 as drafted. S. 3957, however, would .sati.sfactorily deal with all 
the aforementioned problems which this Department has with the other two 

*     • • 
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bills.  Consequently,  the Department  recommends favorable consideration  of 
S. 3957 in lieu of action on II.R. 16668 or U.R. 16743. 

The Department has been advised by the Offloe of Mnnagement and Budget 
that there is no ol)jection from the standpoint of the Administration's program 
to the submission of this rejiort to the Committee. 

Sincerely yours, 
RlCHAHD R. ALBRECHT, 

General Counsel. 

DEPABTMENT OF COMMERCE, 
Washinifton, D.C., April 1,1975. 

Hon. PETER W. RODINO. Jr. 
Chairtnan. Committee on the Judiciary, 
House of Representatives, Washington, D.C. 
Attention Mr. William P. Shattnck. 

DEAR MR. CHAIRMAN : This is in reply to your oral request for information with 
respect to section 9 of the Merchant Ship Sales Act of 1946 (60 U.S.C. App. 
1742) which would be repealed by section 601 (g) of H.R. 3884. 

The purpose of the Merchant Ship Sales Act of 1946 (50 U.S.O. App. 1735 
et seq.) was to authorize the sale of several thousand merchant ships of various 
types which had been built by or for the account of the United States Goveni- 
ment durini? the period January 1, 1941 and September 2, 1945 to provide logis- 
tical snpport to the Armed Forces during World War II. It was a surplus 
property disposal statute. Sales were authorized under the statute both to citizens 
of the Unitetl States and to aliens. The statute provided a formula by which the 
fixed sales price of each type of vessel was to be ascertained. The fixed r)rice 
at which each vessel was to be sold was GO percent of the "prewar domestic 
cost" of that type ves.sel. The "prewar domestic costs" was defined as the amount, 
as determined by the United States Maritime Commission, for which a vessel 
of that type cotild have been constructed on or about January 1, 1941. The sales 
niifhority under the Act expired on January 15,1951. 

Between January 1, 1941 and March 8. 1946 (the date of enactment of the 
Act), the United States Maritime Commission had sold, under other legislation, 
certain vessels huilt during the same period to citizens of the United States and 
had contracted to sell other vessels to such citizens the building of which was 
c()ntrn<'ted for during this same period at prices considerably in excess of the 
prices at which the same vessels wotild be sold under the Act. These vessels that 
were sold prior to the date of enactment of the Act, nevertheless, would oi^rate 
In competition with vessels sold under that statute. As a matter of fairness, and 
to equalize the competitive position of these vessels sold prior to the date of en- 
actment of the Act with that of vessels sold under that statute, section 9 pro- 
vided for an adjustment of the price of such vessels sold before its enactment 
so that the cost of such vessels to their owners would be the same as though 
the vessels had been purchased under the Merchant Ship Sales Act of 1946. 

To qualify for the adjustment, however, the owners of such vessels were 
required by section 9 to apply within 60 days after the date on which the United 
States Maritime Ommlssion published In the Federal Register the applicable 
"prewar domestic costs" under the Act. Such costs were published within a few 
months after the date of enactment of the statute. The time within which to 
npnlv for an adjustment has long since expired. All such applications have long 
ago been processed and there is no litigation outstanding with respect to any 
of them. 

One of the conditions that any applicant for an adjustment had to agree to 
WHS that if the United States requisitioned the use of his vessel during the 
national emergency declared by President Roosevelt on May 27, 1941, the com- 
pensation to be paid for such use would not exceed 15 percent per annum of 
the fixed price at which the vessel would have been sold under the Merchant 
Shii) Sales Act of 1946. This emergency was terminated by the Act of July 25, 
1947 (P.Ii. 239. 80th Congress: 61 Stat. 449). 

Section 9 of the Merchant Ship Sales Act of 1946 Is now a nullity. It does not 
now provide authority to do anything and no future proclamation of a national 
emergency would provide any authority under It. Repeal of the section, therefore, 
is unrelated to the purpose of H.R. 3884. 

Sincerely, 
ROBEBT .T. BtACKWET.I,. 

BD   -8# I Assistant Secretary for Maritime Affairs. 

o 
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